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MEMORANDUM IN SUPPORT OF MOTION FOR INTERVENTION BY
ALASKA PROFESSIONAL HUNTERS ASSOCIATION

The Alaska Professional Hunters Association (“APHA”), by undersigned counsel,
respectfully moves for intervention as of right under Civil Rule 24(a) as a defendant and,

in the alternative, for permissive intervention under Rule 24(b).
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APHA moves to intervene on behalf of its hunting guide members including Paul
Chervenak, Mike Munsey, and Samuel Rohrer who earn the majority of their income from
guiding hunters who are not residents of Alaska (“non-residents”) on bear hunts on Kodiak
Island. Plaintiff Cassell demands that named Defendant State Board of Game (“State
Board of Game” or “Board”) be required to reallocate bear tags for this hunt, and other
hunts. Cassell wants almost all tags (individual hunter permits to harvest a bear in this
Kodiak Island off-road-system hunt) to be available only to hunters who are residents of
Alaska (‘residents”). The motion is supported by the Affidavits of APHA Executive
Director Deborah Moore and APHA members Chervenak, Munsey, and Rohrer. As
required by Rule 24(c), a proposed Answer to the Complaint is submitted with this Motion.
Defendant State Board of Game does not oppose intervention. Plaintiff Cassell does
oppose intervention, and asks that APHA be restricted to amicus curiae status.

L FACTUAL BACKGROUND

APHA is a non-profit organization that is dedicated to wildlife conservation and
protecting Alaska’s hunting heritage, and is the trade association for Alaska’s hunting
guides. Moore Aff. 1] 1-3. The association participates in a number of activities such as
the creation of a board to oversee the ethical standards and licensing provisions for
guides, as well as sponsoring wildlife conservation initiatives designed to enhance
hunting opportunities. /d.

APHA members include 15 hunting guides who live on Kodiak Island. Moore
Aff. 1. This includes Master Guides Chervenak, Munsey, and Rohrer. Each of them
earn the substantial majority of their income guiding bear hunts on the Island for non-

resident hunters in fall and spring hunts that are directly at issue in this case. Chervenak
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Aff. 1] 1-4, 9; Munsey Aff. 7] 1-4, 9; Rohrer Aff. §[{] 1-5, 10. The particular hunt directly
at issue is the Kodiak off-road bear hunt, which is conducted mostly on federal lands
inside the Kodiak National Wildlife Refuge (“Refuge”). Rohrer Aff. §| 8; Munsey Aff. §| 7;
Chervenak Aff. § 7. Chervenak, Munsey, and Rohrer each hold competitively-awarded
federal concessions (called Special Use Permits or “SUPs”) granted by the Refuge, giving
them the exclusive right to guide hunts on their respective guide use areas in the Refuge.
Id. Alaska residents are free to hunt on the same Refuge lands without a guide, but non-
residents must hire a guide. See AS § 16.05.407-408. The federal land manager granted
the SUPs in part so that citizens of other States (i.e. non-residents) have the ability to
hunt on this federal land unit, and in part because of the conservation values that having
a guide promotes. See Chervenak Aff. 1] 7-8; Munsey Aff. [ 7-8; Rohrer Aff. [ 8-9;
Kodiak N.W.R. Comprehensive Conservation Plan, Summary p. 11, p. 2-67, and Appx. E
(excerpts supplied as Exhibit A to this Motion and quoted in these guide affidavits).

We have a zero-sum game here. Plaintiff Cassell seeks a judicial decree
invalidating the existing State rule (5 AAC 92.061), under which the majority of Kodiak
Island brown bear hunting tags (currently 67%) are allocated to Alaska residents and the
minority are allocated to nonresidents (currently 33%). Cmpt. 11 33, 36, 39, and 42;
Chervenak Aff. § 9; Munsey Aff.  9; Rohrer Aff.  10. Cassell proposes that Defendant
State Board of Game instead allocate 90% of tags exclusively to resident hunters. /d. at
9 19. Cassell asks that the remaining 10% of tags for which non-residents would be
eligible be also open to residents, and distributed through a drawing, with the result that
the very small number of tags that non-residents could obtain fluctuates each year,

making business planning for guides even harder. Id. at § 20. Cassell filed this lawsuit
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after Defendant State Board of Game denied his proposal to amend the Rule in an
administrative proceeding in which he and his association Resident Hunters of Alaska
("RHAK") squared off against the guides and their association APHA, after both sides and
others provided testimony and comments. /d. at f[{ 21-30. Copies of the public comments
list and testifying citizens lists from the Board proceeding are supplied as Exhibit B to this
Motion, and the audio recording of the Board’s debate and vote is Exhibit C. Plaintiff
Cassell attaches to his Complaint some of the evidence submitted to the Board.
Cassell’s proposal would devastate the hunting guide industry on Kodiak Island,
due to the fact that almost all the guides’ business comes from guiding non-resident
hunters, most importantly for bear hunts, a business that substantially supports the
Kodiak economy. See Rohrer Aff. ] 5; Munsey Aff. | 4; Chervenak Aff. | 4; Moore Aff. || 5.
The State’s hunting guide industry is dependent on business from non-residents for two
reasons. First, Alaska statutes mandate that non-residents hire a guide for certain types
of hunt, including this hunt. AS § 16.05.407-408. Second, non-residents are far more
likely than residents to voluntarily hire guides, because non-residents need more help
than residents in overcoming the many logistical hurdles to hunting in remote portions of
Alaska (transportation, shelter, equipment), and non-residents are quicker than residents
to recognize they need help understanding the local species’ habits and hunting
conditions. Rohrer Aff. ] 5; Munsey Aff. || 4; Chervenak Aff. {| 4; Moore Aff. | 5. The
changes sought by this lawsuit, particularly the requested finding by this Court that the
State Constitution mandates a preference for resident hunters, would also devastate the

hunting guide business in Alaska generally. Guides throughout the State are dependent
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on business from non-residents, and there are many hunts for which tags are allocated
by drawing with an allocation between residents and non-residents. Moore Aff. {[{] 5-7.

il SUMMARY OF ARGUMENT

Regardless of whether this lawsuit is formally a judicial review under the
Administrative Procedure Act, the Complaint makes clear that this is litigation that arises
from and seeks to change the result of an agency adjudication between the plaintiff
(Cassell) and applicant defendant intervenor (APHA) in which APHA prevailed when
Defendant State Board of Game denied Cassell’s request to amend 5 AAC 92.061. See
Cmplt. 11 21-30 (noting guides’ arguments to Board). APHA is the appellee in substance,
if not in formal procedural terminology.

The adjudicating agency here (Defendant State Board of Game) is charged with
making the decision allocating hunting opportunities between two competing and
irreconcilably different interests (Cassel/lRHAK on the one hand, and the hunting
guides/APHA on the other hand), and so must maintain neutrality, and therefore cannot
adequately represent the interests of the competing litigants before it. AS § 16.05.255())
(“This section authorizes the board to regulate regarding the conservation, development,
or utilization of game in a manner that addresses whether, how, when, and where the
public asset of game is allocated or appropriated.”). There is a divergence of interests
between the Board’s duty to seek the best solution for Alaska’'s citizens and APHA’s
narrow parochial interest in maintaining a sufficient number of non-resident tags so APHA
member guides (the vast majority of whom are Alaskans) can maintain hunting guide
businesses dependent on non-resident clients. Further, as a State agency, the Board

has no interest in representing the interests of APHA members Chervenak, Munsey, and
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Rohrer arising under their competitively-awarded exclusive federal concessions (SUPs)
to guide hunters on Kodiak National Wildlife Refuge, where most of the bear hunt in
guestion is held. As discussed above, that federal land unit issued the SUPS in iarge part
so that citizens of other States could come to Alaska and have a hunting experience — a
federal action that would be frustrated (and the SUPs rendered largely worthless) if the
non-resident hunters cannot obtain tags.

The case therefore presents an even stronger argument for intervention than in
this Court’s recent decision in Municipality of Anchorage v. Uber Technologies, Inc., 2014
WL 8764781 (Alaska Super. 2014) (“Uber Technologies”). There, Judge Michael Corey
granted taxi cab drivers permissive intervention to intervene as plaintiffs in an
enforcement lawsuit brought by the Municipality of Anchorage alleging Uber was engaged
in operating a taxi business without a taxi license. /d. at *1-2. He denied the taxi cab
drivers intervention-as-of-right because of a finding that the taxi cab drivers and
Anchorage had an identical alignment. /d. at *1. In that case, Anchorage represented all
its citizens, including taxi cab drivers, in enforcing its regulatory laws. The Municipality
did not act as an impartial administrative adjudicator between two competing interests in
an agency proceeding leading up to the lawsuit, as is the case here. APHA should be
granted intervention as of right, as well as permissively, so that it can continue its
participation as a party in this case as it moves from the agency to the judicial level.

1. STANDING OF APHA TO MOVE TO INTERVENE ON BEHALF OF ITS
MEMBERS.

An association has standing to intervene on behalf of its members when: (1) its
members would otherwise have standing to sue in their own right; (2) the interests it seeks

to protect are germane to the organization’s purpose; and (3) neither the claim asserted
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nor the relief requested requires the participation of individual members in the lawsuit.
Alaskans for a Common Language, Inc. v. Kritz, 3 P.3d 906, 911 (Alaska 2000) (citing
Hunt v. Washington State Apple Advert. Comm’n, 432 U.S. 333 (1977)). “Favoring
increased accessibility to judicial forums,” courts grant standing liberally. Trustees for
Alaska v. State, 736 P.2d 324, 327 (Alaska 1987).

In applying the first element (whether the association’'s members would
themselves have standing to move to intervene), Alaska employs the interest-injury
approach. /d. (citing Trustees for Alaska, 736 P.2d at 327). The interest-injury approach
asks whether the members’ interests are “adversely affected by the complained-of-
conduct,” resulting in an injury that may be economic or intangible. /d." This requirement
is easily satisfied here. As previously stated, several of APHA’'s members, including
Chervenak, Munsey, and Rohrer, earn the majority of their income working as bear
hunting guides on Kodiak Island for clientele who are almost entirely non-residents.
Moore Aff. 1 5, 7; Chervenak Aff. ] 1-4, 9; Munsey Aff. §[{] 1-4, 9; Rohrer Aff. {I{] 1-5,
10. They would effectively be put out of business should non-resident hunting permits be
dramatically reduced in number, as Plaintiff is seeking. /d. That is an injury to the
members of the association. The injury element of association standing is met.

The second element (whether APHA defending its members on the issues raised

by the lawsuit is germane to APHA’s mission) is also easily satisfied. APHA is a trade

L “The degree of injury need not be great; an ‘identifiable trifle’ is said to suffice to
fight out a question of principle.” Trustees for Alaska, 736 P.2d at 327. Further, this
threshold is lower than the interest standard needed to satisfy Alaska Civil Rule 24(a),
which requires the interest be “direct, substantial, and significantly protectable.” State v.
Weidner, 684 P.2d 103, 113 (Alaska 1984).
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association of Alaskan hunting guides who, as discussed above, depend almost entirely
on the business of non-resident hunters. Moore Aff. §] 5; Chervenak Aff. {[ 1-4, 9; Munsey
Aff. 4111 1-4, 9; Rohrer Aff. ] 1-5, 10. Defending against legal actions that threaten its
members’ ability to earn income in their trade is the quintessential mission of a trade
association like APHA. Moore Aff. [ 6, 11.

The third element of association standing (that direct participation of the injured
association members as parties is not necessary) is also met here. There is no need for
the injured members, including the three members who have submitted affidavits, to
directly participate as parties, so long as APHA participates for them. Alaskans for a
Common Language, Inc., 3 P.3d at 915-16. APHA members Chervenak, Munsey, and
Rohrer have all committed in their Affidavits to participate in producing information in any
discovery that may occur, despite not being direct parties. Chervenak ] 12; Munsey ] 11;
Rohrer ] 12. Thus the factual element of this case (the benefits to Alaska’s people that
flow from non-resident hunters spending substantial sums to pay Alaskan hunting guides,
pilots, equipment vendors, hotels, etc.) can be explored in discovery with the participation
of the member guides should this case not be judicially reviewed on a closed
administrative record. And should the case be judicially reviewed on a closed
administrative record, then we have legal issues on which no discovery is needed. Either
way, the participation of the APHA members as direct parties is not necessary.
Furthermore, it is more efficient for individuals to be collectively represented by a single
party. Finally, should the Court determine that direct participation of the injured members

is necessary, Chervenak, Munsey, Rohrer all state in their Affidavits their willingness to
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intervene directly as defendant parties. Chervenak Aff. § 12; Munsey Aff. § 11; Rohrer
Aff. [ 12.

Because the three elements of association standing are satisfied, APHA has
standing as an association to move to intervene. Alaskans for a Common Language,
Inc., 3 P.3d at 911.

IV. ARGUMENT
A. STANDARDS FOR INTERVENTION

Alaska R. Civ. P. 24(a) governs intervention as a matter of right while Alaska R.
Civ. P. 24(b) governs permissive intervention.

(a) Intervention of Right. Upon timely application anyone shall be
permitted to intervene in an action when the applicant claims an interest
relating to the property or transaction which is the subject of the action and
the applicant is so situated that the disposition of the action may as a
practical matter impair or impede the applicant's ability to protect that
interest, unless the applicant's interest is adequately represented by
existing parties.

(b) Permissive Intervention. Upon timely application anyone may be
permitted to intervene in an action when an applicant’s claim or defense and
the main action have a question of law or fact in common.

In exercising its discretion the court shall consider whether the intervention
would unduly delay or prejudice the adjudication of the rights of the original
parties.

B. APHA IS ENTITLED TO INTERVENE AS OF RIGHT UNDER RULE 24(A)

A litigant seeking to intervene under Alaska R. Civ. P. 24(a) bears the burden of
establishing: (1) that the motion to intervene is timely; (2) that the movant has an interest
in the subject matter of the action that is direct, substantial, and significantly protectable;
(3) that the interest may be impaired as a consequence of the action; and (4) that the

interest may not be adequately represented by an existing party. Alaskans fora Common
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Language, Inc., 3 P.3d at 911-12 (citing State v. Weidner, 684 P.2d 103, 113 (Alaska
1984)). In evaluating these elements, the courts favor allowing access to the courts and
liberally construe Alaska R. Civ. P. 24(a). /d.

1. Timeliness

This motion is filed less than three weeks after the filing of the State of Alaska’s
Answer, and no motions of any kind have been filed. Discovery has not yet commenced.
Under the Court's Scheduling Order, trial will not occur until August 10, 2020, which is
more than a year from now. APHA gave written notice to Plaintiffs of their intent to
intervene on July 12, 2019. The motion to intervene is timely.

2. Sufficiency of Intervenor’s Interests and Possible Impairment of
Interests

When seeking intervention under Alaska R. Civ. P. 24(a), the proposed
intervenor’s interest must be “direct, substantial, and significantly protectable.” Alaskans
for a Common Language, Inc., 3 P.3d at 912 (citing Weidner, 684 P.2d at 113).
Maintaining the viability of the APHA’s members’ businesses satisfies this requirement.
See Uber Technologies, 2014 WL 8764781, at *1 (finding that taxi cab drivers satisfied
significant protectable interest element in seeking to join Anchorage’s lawsuit against
Uber).

Some repetition here of the discussion of member injury in the association standing
section above is unavoidable. Should Plaintiff's Complaint succeed and the number of
Kodiak Island bear hunting tags allocated to non-residents is reduced by 70% to 87.5%,
as Cassell seeks, APHA’s members (specifically Chervenak, Munsey, and Rohrer) will
be severely economically injured by the loss of non-resident bear hunters, losing more

than half of their income. Chervenak Aff. § 9; Munsey Aff. | 9; Rohrer Aff. f 10.

CASSELL V. ALASKA BOARD OF GAME CASE NO. 3AN-19-07460 ClI
MEMO ISO MOTION FOR INTERVENTION BY APHA PAGE 10 OF 23

100959/17/



Non-resident bear hunts comprises 75% to 85% of the guides’ income. Chervenak
Aff.  3; Munsey Aff. { 3; Rohrer Aff. ] 2. Even if a non-resident received one of the few
remaining available bear tags, or a resident hunter occasionally hired a guide, the iack of
economies of scale would make guiding unprofitable. Chervenak Aff. [ 9; Munsey Aff. {| 9;
Rohrer Aff. ] 10. As noted, APHA members also hold competitively-awarded SUPs
issued by the U.S. Fish and Wildlife Service (“FWS”) that grant them the exclusive right
to guide hunts on specific areas of Kodiak National Wildlife Refuge, where most of the
bear hunt at issue is held. Chervenak q 7; Munsey § 7; Rohrer [ 8. Should Plaintiff's
Complaint succeed, these SUPs would no longer be economically viable (due to the loss
of 756% to 85% of income derived from guiding non-resident bear hunts). Chervenak { 8;
Munsey q 8; Rohrer 9. As discussed above, the lawsuit would impair all these interests
if successful. Cassell seeks a judicial order mandating that the State Board of Game
decline to allocate any set of tags to non-residents, and seeks (or has sought before the
Board) an order mandating that at least 90% of tags go to residents. Cmplt. ] 19-20.
Finally, Cassell seeks a declaratory ruling that the State Constitution mandate resident
preference, further impairing APHA'’s interests. /d. |[{] 33, 36, 39, and 42. The relief
Cassell seeks would reduce non-resident bear tags by approximately 80%. Chervenak
Aff. 991 3, 7-9; Munsey Aff. ][] 4, 7-9; Rohrer Aff. [ 5, 8-10.

The significant protectable interests and possibility of impairment elements are
met.

3. The State Board of Game Does Not Adequately Represent
APHA’s Interests.

Where the other elements are met, Rule 24(a) requires that intervention be granted

“unless the applicant's interest is adequately represented by existing parties.” The State
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Board of Game is an adjudicating agency that does not adequately represent APHA's
narrow interests.

The Alaska Supreme Court has held that the inadequate representation element
in Alaska R. Civ. P. 24(a) “requires application of the same test” as the nearly identical
Fed. R. Civ. P. 24(a), on which it is modeled, and so cites federal cases as authoritative.
See McCormick v. Smith, 793 P.2d 1042, 1044 n. 7 (Alaska 1990).2 For example, the
Court held it is not necessary to show that representation will be inadequate, because it
is sufficient if representation “may be inadequate.” /d. (quoting Trbovich v. United Mine
Workers of America, 404 U.S. 528, 538, n. 10 (1972)) (emphasis added).

Where the named defendant is a government agency charged with representing
the interest of a citizen constituency including the proposed intervenor, which is not the
case here as explained below, representation is rebuttably presumed to be adequate.
McCormick v. Smith, 793 P.2d 1042, 1044 (Alaska 1990) (citing the First Circuit case of
Morgan v. McDonough, 726 F.2d 11, 13 (1st Cir. 1984)). Where this presumption applies,
it is rebutted by a showing that there is: (1) collusion, (2) adversity of interest, (3) possible
nonfeasance, or (4) incompetence. Alaska v. Weidner, 684 P.2d 103, 113 (1984) (citing
Curtis v. United Transportation Union, 486 F.Supp. 966, 908 (E.D.Ark. 1979)); see also

McCormick, 793 P.2d at 1045 (following Weidner,).

2 Federal Rule of Civil Procedure 24(a) provides:

(a) INTERVENTION OF RIGHT. On timely motion, the court must permit anyone to
intervene who: ...

(2) claims an interest relating to the property or transaction that is the subject of the
action, and is so situated that disposing of the action may as a practical matter impair
or impede the movant's ability to protect its interest, unless existing parties
adequately represent that interest.
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The first step in determining if the State Board of Game is charged with
representing the interests of APHA, and thus whether the rebuttable presumption applies.
To be sure, the guides who make up APHA are mostly Alaska residents. Moore Aff. §] 5.
However, if Plaintiff Cassell is correct in arguing that the State Constitution mandates that
the interests of non-resident hunters be subordinated to the interests of resident hunters,
even where the non-resident hunters spend money in Alaska hiring Alaskan guides, it
follows that the interests of non-resident hunters (who appear only through APHA) are
interests State agencies, including the Board, are not charged with representing. See
Cmplt. 9171 10, 12, 28, 32, 35, 38, 41. Because Plaintiff's allegations that the Board must
ignore or subordinate the interests of non-residents must be presumed true at this stage
of the case, the State Board of Game is not charged with representing APHA’s interests
in supporting non-resident hunters, and the rebuttable presumption of adequate
representation is inapplicable. This is the flip side of the First Circuit case (Morgan) that
the Alaska Supreme Court cited for presumption that a public agency adequately
represents the citizens it is “charged” with representing. See McCormick, 793 P.2d at
1044, n. 7 (citing Morgan, 726 F.2d at 13). There the First Circuit observed that a school
board is charged with representing the interests of students in the schools it administers.
Morgan, 726 F.2d at 13. By the same token, a school board would not be charged with
representing the interests of students in another school district. Similarly, the State
Board of Game is not charged with representing the interests of out-of-State hunters.

There is a second independent reason the rebuttabie presumption of adequate
representation does not apply, and why sufficient adversity exists to rebut that

presumption if it does apply. The Board is charged with being an impartial adjudicator in

CASSELL V. ALASKA BOARD OF GAME CASE NO. 3AN-19-07460 ClI

MEMO 1SO MOTION FOR INTERVENTION BY APHA PAGE 13 OF 23
100959/17/



hunting opportunity allocations. AS § 16.05.255(j)). The Board’s statutory duty is not to
represent the interests of either (1) Plaintiff Cassell and like-minded Alaska resident
hunters who want all, or the lion’s share of tags to go to residents, or (2) APHA and its
guides who want sufficient tags to go to non-residents for the guiding business to be
viable. The Board cannot adequately represent either of the competing groups, in the
same way that a trial court judge cannot adequately represent the interests of either the
tort plaintiffs or tort defendants who appear before her. Indeed, it would be highly
problematic if the Board was somehow charged with representing the narrow interests of
APHA in keeping hunting opportunities available to non-residents. Such a duty of
representation would make it difficult for the Board to impartially adjudicate.

As noted above, the Alaska Supreme Court in McCormick found the federal cases
construing Fed. R. Civ. P. 24(a) to be authoritative. The strong majority of federal circuits
grant intervention, whereas here, the state or federal agency represents the broader
public interest and the proposed intervenor represents a much narrower and parochial
interest in advocacy before that agency. See Southwest Center for Biological Diversity v.
Berg, 268 F.3d 810, 818, 822-23 (9th Cir. 2001); Forest Conservation Council v. U.S.
Forest Service, 66 F.3d 1489, 1499 (9th Cir. 1995) (“Inadequate representation is most
likely to be found when the applicant asserts a personal interest that does not belong to
the general public”); Dimond v. District of Columbia, 792 F.2d 179, 192-93 (D.C. Cir. 1986)
(agency entrusted with representing the public cannot simuitaneously protect a potential
intervenor with a “more narrow and parochial financial interest” not shared by its other
citizens); Maine v. United States Fish & Wildlife Serv., 262 F.3d 13, 19 (1st Cir. 2001);

Kleissler v. U.S. Forest Service, 157 F.3d 964, 972 (3d Cir. 1996) (government-
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defendant’s “views are necessarily colored by its view of the public welfare rather than
the more parochial views of a proposed intervenor”); Michigan State AFL-CIO v. Miller,
103 F.3d 1240, 1247 (6th Cir. 1997); Mille Lacs Band of Chippewa Indians v.
Minnesota, 989 F.2d 994, 1000-01 (8th Cir. 1993) (following Dimond, supra); WildEarth
Guardiansv. U.S. Forest Serv., 573 F.3d 992, 996 (10th Cir.2009) (government’s broader
public interest is not “identical to the individual parochial interest” of group even though
both seek same result); National Farm Lines v. I.C.C., 564 F.2d 381, 383-84 (10th Cir.
1977).3

We acknowledge that Judge Corey in Uber Technologies took the view that Alaska
has “diverged” from the federal case law and construes the “adversity” prong much more
strictly. 2014 WL 8764781 at *1. Judge Corey thus denied intervention as of right to the
taxi cab drivers, but granted permissive intervention. /d. As an initial matter, the denial of
intervention-as-of-right in Uber Technologies is readily distinguishable on the facts. There
was no indication in that case that Anchorage was in the position of an agency adjudicator
charged with fairly adjudicating disputes between Uber and the applicant plaintiff
intervenor taxi cab drivers. See 2014 WL 8764781 at *1. Instead, the Municipality, acting
in its capacity as a prosecutor, initiated a traditional enforcement action to enforce against

Uber its interpretation of taxi cab licensing regulations adopted to benefit all its citizens

3 The minority view differs from the majority in that an applicant intervenor must
demonstrate actual adversity to overcome the presumption the government is an
adequate representative. See U.S. v. Hooker Chemicals & Plastics Corp., 749 F.2d 968,
984-87 (2d Cir. 1984); Solid Waste Agency of Northern Cook Cnty. v. U.S. Army Corps
of Engin., 101 F.3d 503, 508 (7th Cir. 1996).
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including taxi drivers. Enforcement actions are subject to prosecutorial discretion, making
intervention-as-of-right problematic.

Moreover, Judge Corey did not provide a textuai reason why Alaska R. Civ.
P. 24(a) should be construed differently than the nearly identical Fed. R. Civ. P. 24(a) on
which it is modeled. /d. His observation that Alaska courts apply a stricter standard than
federal courts is in tension with the Alaska Supreme Court’s ruling that “possible
appearance of adversity of interest” is sufficient, Alaskans for a Common Language, Inc.,
3 P.3d at 914, and its admonition that Alaska R. Civ. P. 24(a) should be construed using
the “same test” as Fed. R. Civ. P. 24(a). McCormick, 793 P.2d at 1004, n. 7. The Alaska
Supreme Court is thus far more likely to follow, than to reject the strong majority view in
the Fed. R. Civ. P. 24(a) cases cited above, that a government agency charged with
representing the broad public interest will very often not adequately represent narrow
parochial views of parties who appear as advocates before the agency. We know of no
Alaska case in which an agency adjudicated a dispute and then the prevailing party was
denied intervention when the losing party then sued the agency in court seeking judicial
reversal.

In addition to the inherent differences in alignment that come from the State Board
of Game having to represent the broad public interest of Alaska citizens in hunting
allocation disputes, while APHA represents the narrow interests of Alaskans selling
services to persons who are not Alaska citizens, several other factors support a finding
that representation may be inadequate. First, the economic stake of APHA members is
an intense one. The State Board of Game will stay in business regardless of the outcome

of this proceeding, while the viability of the guiding business is highly in doubt if Cassell
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prevails. APHA Members Chervenak, Munsey, and Rohrer earn the majority of their
income from guiding non-residents on bear hunts on Kodiak Island. See Chervenak
Aff. 11 1, 3, 9; Munsey Aff. 1 1, 3, 9; Rohrer Aff. [ 1, 4, 10; Moore Aff. ] 10. Thus there
is a difference in “intensity” of interests. Glancy v. Taubman Cts., Inc., 373 F.3d 656, 675
(6th Cir. 2004) (“[Alsymmetry in the intensity of the interest can prevent a named party
from representing the interests of the absentee.”) (citing Nat’! Union Fire Ins. Co. v. Rite
Aid of S.C., Inc., 210 F.3d 246, 251 (4th Cir. 2000)).

Second, as noted in the Complaint, a key issue is whether the economic benefit to
Alaskan guides, ouffitters, transportation businesses (float planes), and hospitality
businesses supports an allocation decision that provides a reasonable number of bear
tags to non-resident hunters. See Cmplt.  28. While Cassell contends economic
evidence is irrelevant, he acknowledges the State Board of Game disagreed with him
(id.), and the Court may as well. No one knows those economic benefits better than the
Kodiak Island guides who sell their guiding and outfitting services to non-resident hunters
and are intimately familiar with the local economy; so APHA, if granted intervention, can
present this issue more effectively than the State Board of Game can. See Moore
Aff. § 10; Northwest Environmental Advocates v. U.S. Dept. of Commerce, 769 Fed.
Appx. 511, 512 (9th Cir. 2019) (proposed intervenors had “specialized expertise”).

A third factor weighing in favor of intervention is the substantial chance the State
Board of Game will not raise all the issues APHA would raise. Southwest Center for
Biological Diversity, 268 F.3d at 818 (“[I]t is not Applicants’ burden at this stage in the
litigation to anticipate specific differences in trial strategy. It is sufficient for Applicants to

show that, because of the difference in interests, it is likely that Defendants will not
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advance the same arguments as Applicants”). Here, the State’s Answer does not
address an important State Constitution provision, Art. |, Sec. 23. That provision declares
that the State Constitution “does not prohibit” State agencies from granting resident
preferences to the extent permissible under the Federal Constitution, and so strongly
implies that the grant by State agencies of resident preferences is optional, rather than
mandatory as Cassell contends. While the State may make this argument later, there
can be no guarantee it will do so.

Finally, and regardless of the precise legal standard employed, a separate basis
for finding that representation “may be inadequate” comes from the complete lack of
interest the State Board of Game has in protecting the monetary value of the federal
concessions granting APHA members Chervenak, Munsey, and Rohrer the exclusive
right to guide hunts on particular portions of Kodiak National Wildlife Refuge. As noted
above, the federal land unit issued these competitively awarded exclusive concessions
(SUPs) for purposes that included making hunting opportunities available to non-resident
hunters on these federal lands, which are supported by taxpayers across the Nation. See
Exhibit A (Kodiak NWR CCP, Summary p. 11, p. 2-67, and Appx. E, pp. E-8 through
E-14); see Chervenak Aff. [ 7-8; Munsey Aff. {[f] 7-8; and Rohrer Aff. ] 8-9 (quoting
CCP). Each guide has invested substantial effort in maintaining compliance with federal
concession requirements, and those concessions are a critically valuable element of their
guiding businesses. Chervenak {[f] 7-8; Munsey q[{] 7-8; Rohrer {[{] 8-9. The federal
regulator’s decision to grant these SUPs will therefore be frustrated if Cassell succeeds
in this lawsuit in eliminating almost all non-resident bear tags for hunting on these federal

lands. Frustration of the purpose of a federal regulatory program is grounds for
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preemption, so APHA asserts a preemption defense that the State is unlikely to join, as it
would limit the Board’s discretion. See APHA Proposed Answer, Affirmative Defenses.*
In Anchorage Baptist Temple v. Coonrod, 166 P.3d 29, 35 (Alaska 2007), a similar
situation arose. Plaintiffs opposing Government support for religion sued the State under
the Establishment Clause of the State and Federal Constitutions for a declaratory ruling
invalidating an Alaska statute that extended a property tax exemption to teacher housing
owned by churches. /d. at 33-34. The Attorney General defended on the ground that the
statute was permissible under the Establishment Clause, noting that teacher housing
owned by non-religious charities also received the tax break. /d. at 32. Although agreeing
with the State on the Establishment Clause issue, several churches moved to intervene,
raising a separate defense — the argument that it would be an Equal Protection violation
for the State to fail to extend to churches the same tax break given to non-religious
charities. /d. at 34-36. The State Attorney General did not join that argument. The State’s
interest was in preserving its discretion to grant or withhold tax breaks, and contending
that the Equal Protection clause compelled a tax break that was contrary to State interest.
The trial court denied the churches’ motion to intervene and stayed the case so that the
churches could appeal. Id. at 36. The Alaska Supreme Court reversed, holding that
“[blecause the churches make an equal protection argument that the state is unlikely to

raise, we conclude that the churches’ and state's interests are adverse.” /d. at 35. Here

4 State law or action may be preempted when it “would frustrate a federal scheme.”
Saridakis v. United Airlines, 166 F.3d 1272, 1276 (9th Cir. 1999) (citing Allis-Chalmers
Corp. v. Lueck, 471 U.S. 202, 208 (1985)). Preemption may be found where state law or
action frustrates the purpose of a program established through and in compliance with
federal law. See Whistler Investments, Inc. v. Depository Trust and Clearing Corp., 539
F.3d 1159, 1164, 1167-68 (9th Cir. 2008).
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the State Board of Game is highly unlikely to advocate that APHA’s members’ rights
arising under their federal concessions (SUPs) constrain the Board’s discretion.
APHA satisfies ali the requirements for intervention as of right.

C. PERMISSIVE INTERVENTION UNDER RULE 24(B) IS APPROPRIATE.

In the alternative, should this Court hold that APHA is not entitled to intervention
as of right under Alaska R. Civ. P. 24(a), this Court should grant permissive intervention
under Alaska R. Civ. P. 24(b), which is quoted above. As the name would imply, the
standard for granting permissive intervention under Alaska R. Civ. P. 24(b) is much more
relaxed than that for granting intervention as of right under Alaska R. Civ. P. 24(a). See
Weidner, 684 P.2d at 114. There is no requirement to prove that representation by an
existing party may be inadequate or that the movant holds a significant protectable
interest. Many of the same points that support intervention-as-of-right also show
satisfaction of the less rigorous permissive intervention test.

Permissive intervention is appropriate under Alaska R. Civ. P. 24(b) when (1)
applicant’'s motion is timely, (2) “applicant’s claim or defense and the main action have a
common question of law or fact,” and (3) applicant’s intervention will not “impair the rights
of the original parties by causing undue delay or prejudice.” Mat-Su Regional Medical
Center, LLC v. Burkhead, 225 P.3d 1097, 1106 (Alaska 2010) (quotation omitted).

Cassell makes no claim that the guides and APHA caused an unreasonable delay
in the proceedings before the State Board of Game described in the Complaint, and there
is no basis for believing that APHA will behave in a dilatory manner or cause undue delay
in this judicial arena either. As discussed above, APHA’s motion to intervene is timely.

The requirement that there be at least one common issue of law or fact between the
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defenses of the State Board of Game and the proposed defenses of APHA is easily
satisfied. Both the State Board of Game and APHA deny that the allocation decision of
the Board of Game challenged by Plaintiff is uniawful. Compare State Board of Game
Answer with APHA's Proposed Answer, filed with this Motion.

In instances where the applicant intervenor raises no new issues, sometimes “the
most effective and expeditious way to participate is by a brief of amicus curiae and not by
intervention.” Weidner, 684 P.2d at 114. However, here the proposed intervenor does
raise new issues. As discussed above, APHA’'s Proposed Answer raises an important
State Constitution provision not yet raised by the State (Art. I, Sec. 23, which in declaring
that the Constitution “does not prohibit’ the State from preferring residents, strongly
implies that such preferences are optional rather than mandatory) and a federal
preemption issue regarding federal concessions that the State will almost certainly never
join. Further, as also detailed above, APHA’s members includes guides who live and
work on Kodiak Island (including but not limited to Chervenak, Munsey, and Rohrer) and
are in the best position to provide evidence on the economic benefits to Alaska that flow
from non-residents hiring Kodiak guides and supporting the local economy.

The grant of permissive intervention in Uber Technologies, Inc. further supports
granting intervention to APHA here, 2014 WL 8764781. The economic stakes for the
individual APHA members are even higher here than they were for the taxi cab drivers.
Had Anchorage’s enforcement action against Uber failed, the taxi cab drivers could still
continue in business, albeit facing more competition from what they view as an unlicensed
and unregulated competitor. By contrast, APHA’s guides here are at risk of losing their

businesses entirely due to a regulatory barrier that Plaintiff demands be erected that will
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prevent their customers from hiring them (restricting non-residents to a token handful of
bear tags).

Another factor here is that APHA merely seeks to continue its existing involvement
as this case moves from the now-completed administrative adjudication before the State
Board of Game into the judicial arena. See Cmplt. [l 27, 28 (crediting the guides with
persuading the State Board of Game not to adopt Cassell’s proposal). It would be grossly
inequitable to deprive APHA of the opportunity to continue its participation, and its
defense of the victory APHA won before the agency. Certainly it would be grossly
inequitable were Cassell to negotiate a settlement with the State Board of Game in a
negotiation from which APHA was excluded as a non-party, depriving APHA of its
successful defense against Cassell's proposal.

V. CONCLUSION

For the reasons stated above, the Court should grant the Motion to Intervene filed
by the Alaska Professional Hunters Association.
DATED this 2nd day of August, 2019.

BIRCH HORTON BITTNER & CHEROT
Attorneys for Defendant Intervenor Alaska
Professional Hunters Association

By: /7/%// ﬁZﬁ

Adam W. Cook, ABA #0611071
Shane C. Coffey, ABA #1705018
James H. Lister, ABA #1611111
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on the 2nd day of
August, 2019, a true and correct copy of the foregoing was
served on the following in the manner indicated:

Matthew T. Findley " U.S. Mail

Eva R. Gardner O Facsimile

Ashburn & Mason Electronic Delivery
1227 W. 9th Avenue, Suite 200 Hand Delivery
Anchorage, AK 99501

Attorneys for Plaintiff

Cheryl Rawls Brooking & U.S. Mail
Aaron Peterson 0 Facsimile
Office of the Attorney General O Electronic Delivery
1031 W. 4th Avenue, Suite 200 £l Hand Delivery
Attorneys for Alaska Board of Game

BIRCH HORTON BITTNER & CHEROT

By: 7/5%
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The Adopted Conservatlon Plan continued

Management of Camping Areas:
Camping will be allowed throughout
the Refuge, except at O’'Malley
River during the seasonal closure.
Camping areas (undeveloped

sites where people camp) may be
improved (e.g., minor leveling of
tent sites or maintenance of user-
developed trails), and equipment
and/or facilities may be provided
(e.g., outhouses, temporary bear-
resistant food storage containers, or
temporary solar-powered electric
fences), if needed for resource
protection or public health and
safety. Regulations prohibiting
camping within one-quarter mile of In 2006, 71 special use permits were issued to guides for big game hunting,

public use cabins and administrative sport fishing, wildlife viewing, and air transporters. Guides provide an
sites will be promulgated. important service to refuge visitors who need assistance with their trip.

Mike Getman/USFWS

Management of 0'Malley River: The
existing O’Malley River closure
regulations will be modified to allow
a bear viewing program combining
agency-supervised use—U.S.

Fish and Wildlife Service/Alaska
Department of Fish & Game—with
commercially guided use by one or
more operators. The O’Malley River
closure is identified on the map.

Mike Getma.n/Ué’F‘-WS

Employees at public use camps on
the Ayakulik ond Karluk rivers
emphasize the need for anglers to
exhibit proper etiquette and bear
safety protocols to avoid hazardous
encounters with bears.

Steve Hillebrand/USFWS
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U.S. Fish and Wildlife Service Mission Statement

The mission of the U.S. Fish and Wildlife Service is working with others to
conserve, protect, and enhance fish, wildlife, plants, and their habitats for the
continuing benefit of the American people.

:Li__._l_____'-x_'_-’)_
Refuge Mission Statement

The mission of the National Wildlife Refuge System is to administer a national
network of lands and waters for the conservation, management, and, where
appropriate, restoration of the fish, wildlife, and plant resources and their
habitats within the United States for the benefit of present and future
generations of Americans.

—National Wildlife Refuge System Improvement Act of 1997

The comprehensive conservation plan details program planning levels that

are substantially greater than current budget allocations and, as such, is for strategic
planning and program prioritization purposes only. This plan does not constitute a
commitment for staffing increases or funding for future refuge-specific land
acquisitions, construction projects, or operational and maintenance increases.

Photo credits: front cover—Fox and Bear Go Walking,” © Heather Johnson, Kiak Arts & Images; back
cover (eagle}—USFWS; (harlequin)—Denny Zwiefelhofer, USFWS; (brown bears)—Leslie Kerr, USFWS
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Revised Comprehensive
Conservation Plan and
Environmental Impact Statement

Kodiak
National Wildlife Refuge

August 2006

Prepared by
U.S. Fish and Wildlife Service
Region 7
Anchorage, Alaska

Kodiak National Wildlife Refuge U.S. Fish and Wildlife Service
1390 Buskin River Road Region 7
Kodiak, AK 99615 1011 East Tudor Road, MS-231

Anchorage, AK 99503
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Chapter 2: Management Alternatives

Any recommendation by the President would take effect only after
enactment of a joint resolution by Congress.

Alaska Mineral Resource Assessment Program—Section 1010 of
ANILCA requires that all federal lands be assessed for their oil, gas,
and other mineral potential, although Section 304(c) prohibits new
hardrock mining on refuges. Mineral assessment techniques that do
not have lasting impacts—such as side-scanning radar, trenching,
and core drilling—may be allowed throughout Kodiak Refuge.
Special use permits issued to other government agencies or their
contractors for assessment work would include stipulations to ensure
that the assessment program is compatible with refuge purposes. For
example, stipulations may limit access during nesting, calving,
spawning, or other times when fish and wildlife may be especially
vulnerable to disturbance.

Commercial Recreation Services

Air-taxi and water-taxi operators, wildlife viewing guides, tour
operators, wilderness guides, recreational fishing guides, big-game
hunting guides, and others providing recreation services are required,
under 50 CFR 27.97, to obtain special use permits to operate on
refuge lands. Where the number of special use permits is limited,
refuge managers will award permits competitively (see 50 CFR
36.41). Special use permits require compliance with all applicable
laws and regulations (e.g., Coast Guard licensing regulations).
Permit stipulations ensure that camps; travel methods; storage of
food, fish, and game meat; and activities are compatible with refuge
purposes and reduce the potential for impacts to resources and to
other refuge users. If problems arise relating to commercial
recreation activities—such as disturbance of active nests, conflicts
with subsistence use, chronic incidence of bears getting into food, or
violations of state or federal regulations—the Refuge may modify or
terminate use under the special use permit stipulations. The Refuge
will monitor the number and type of guides and outfitters operating
in the Refuge and the number of their clients and will, if necessary,
further regulate use.

Under Section 1307 of ANILCA, local preference is provided for all
new commercial visitor services except guiding for recreation
hunting and fishing. Regulations defining local preference are in 50
CFR 36.37.

Currently, Kodiak Refuge awards all 25 big game guide permits
allowed on the refuge (25 exclusive guide areas are identified on the
Refuge) by means of a competitive selection process in order to limit
the number of permits and ensure quality guiding services to the
public. In addition, recreational fishing guide permits are awarded on
specific refuge drainages (the Dog Salmon, Ayakulik, Uganik, and
Little rivers) using a similar competitive selection process. Outside
these drainages, there is no limit on the number of recreational
fishing guides. More detailed information on commercial big game
and recreational fish guiding can be found in Chapter 3 (see Hunting

Kodiak NWR Comprehensive Conservation Plan 2-67
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Appendix E: Compatibility Determinations

COMPATIBILITY DETERMINATION

Use: Commercially Guided and Outfitted Hunting Services
Primary Use: Hunting (big-game guiding, small game and waterfowl guiding and outfitting)

Supporting Uses: Boating (electric and wind-driven), boating (human-powered), boating
(motorized), interpretation (not conducted by refuge staff or authorized agents), fishing
(guiding and outfitting), hunting (upland-game—guiding or outfitting), hunting
(waterfowl—guiding or outfitting), hunting (other—guiding or outfitting), plant
gathering, natural resource collecting, camping, hiking and backpacking, pets,
photography, swimming and beach use, outdoor recreation (other), photography
(wildlife), wildlife observation (guiding or outfitting), fixed-wing aircraft, tree harvest
(firewood).

Refuge Name: Kodiak National Wildlife Refuge
Establishing and Acquisition Authaorities

Original authority was Executive Order 8857 (1941); modified by Public Land Order 1634
(1958), Alaska Native Claims Settlement Act (1971), and Alaska National Interest Lands
Conservation Act (1980)

Refuge Purposes

Executive Order 8857 established Kodiak National Wildlife Refuge “. . . for the purpose
of protecting the natural feeding and breeding ranges of the brown bears and other
wildlife on Uganik and Kodiak Islands . ..”

Section 303(5)(B) of ANILCA states the following:

“The purposes for which the Kodiak National Wildlife Refuge is established and shall be
managed include

(i) to conserve fish and wildlife populations and habitats in their natural diversity
including, but not limited, to Kodiak brown bears, salmonids, sea otters, sea lions, and
other marine mammals and migratory birds;

(i) to fulfill the international treaty obligations of the United States with respect to fish
and wildlife and their habitats;

(iii) to provide, in a manner consistent with purposes set forth in subparagraphs (i) and
(ii), the opportunity for continued subsistence uses by local residents; and

(iv) to ensure, to the maximum extent practicable and in a manner consistent with the
purposes set forth in subparagraph (i), water quality and necessary water quantity
within the refuge.”

National Wildlife Refuge System Mission

The mission of the National Wildlife Refuge System is to administer a national network
of lands and waters for the conservation, management, and, where appropriate,
restoration of the fish, wildlife, and plant resources and their habitats within the United

Kodiak NWR Comprehensive Conservation Plan E-7
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Appendix E: Compatibility Determinations

States for the benefit of present and future generations of Americans (National Wildlife
Refuge System Administration Act of 1966, as amended [16 U.S.C.668dd-668ee]).

Description of Use

This determination re-evaluates commercial guiding and outfitting services for
recreational hunting on Kodiak Refuge. Although big game species, brown bear, deer,
mountain goat, and elk are the primary species hunted, waterfowl, ptarmigan, fox, and
other species are also hunted by clients of guides and outfitters. The compatibility of
recreational hunting is evaluated separately. Guided hunting of brown bear predates
Refuge establishment in 1941. Other commercial uses conducted concurrently and
incidentally to big-game guiding activities are routinely authorized. These include
wildlife viewing, photography, guided small-game and waterfowl hunting, hiking, river
floating, other related activities, and boat and aircraft access. Commercially guided
hunting and related services contribute to fulfillment of Refuge purposes and to the
National Wildlife Refuge System mission by facilitating priority public use and
management of healthy wildlife populations through controlled hunting.

Big-game guides are competitively selected to operate on Refuge lands through a formal
process established by regional policy in 1992. This policy manages commercial guiding
activities at a level that is compatible with Refuge purposes and that ensures high-quality
guiding services are available for the public. There are 25 big-game guide use areas on
the Refuge. All the guide areas are designated as sole-use areas and are limited to one
authorized guide. Individual guides are limited to special use permits for no more than
three use areas on Refuge lands in Alaska.

Currently, there are 17 guides operating on the Refuge. Guides must be qualified and
licensed by the State of Alaska and are required to follow their written operations plans,
which are evaluated by Service personnel during the competitive selection process.
Operations plans include (1) dates of operation, (2) species to be hunted, (3) maximum
and expected number of clients for each species, (4) number and type of existing or new
camps (i.e., tent, temporary platform with tent, cabin, boat), including other needed
facilities such as caches, (5) access points and mode(s) of transportation (i.e., airplanes,
boats, and other nonmotorized means), (6) fuel storage needs, and (7) services provided
by others (contracts for transportation, food services, ete.).

In addition to the competitively awarded permits for big game guiding, permits are issued
for guided hunting of other than big game. This type of permit allows for the guiding of
small game and waterfow] hunters. From one to three permits are issued annually.

This compatibility determination addresses the full spectrum of uses associated with the
overall activity of commercially guided hunting, including all means of access, lodging and
facilities, and other elements identified in the guides’ operations plans. Authorized
means of access for areas on the Refuge include fixed-wing aircraft, motorboats,
nonpowered boats, hiking, snowshoeing, and cross-country skiing. Lodging and facilities
include tents, tent frames, temporary platforms, existing cabins, and caches. Use of off-
road vehicles by hunting guides and their clients is prohibited on the Refuge.

Hunting guides operate on the Refuge from early spring through late fall, in accordance
with seasons established by State of Alaska hunting regulations. Guiding oceurs during
the various hunting seasons. Guides are in the field before and after seasons, preparing

E-8
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Appendix E: Compatibility Determinations

for hunting season and removing any temporary facilities established under their special
use permits. Guides report their activities annually as required under the terms of their
special use permits.

From 1997 through 2002, guided recreational hunting averaged about 760 client use days
per year, with a high of 1,311 use days in 1998 and a low of 546 use days in 2002. Most
guided hunting is brown bear hunting. There is also guided goat and deer hunting.
Under state law, most hunters who are not Alaska residents must use the services of a
licensed big game guide to hunt brown bears and mountain goats. There are occasional
guided elk hunts, and guided hunters may also harvest reindeer. For other-than-big-
game hunts, waterfowl], small upland game are the target species.

Availability of Resources

Adequate Refuge personnel and base operational funds are available to manage guided
big-game hunting activities at existing and projected levels. Administrative staff time
primarily involves issuing and renewing special use permits every five years; ensuring
licenses and certifications are current; collecting client use day fees; and reporting data
on an annual basis. Fieldwork associated with administering the program primarily
involves monitoring the permittees’ compliance with permit terms.

Permits are issued competitively for a five-year term, with provision for automatic
renewal for a second five-year term. The competitive process requires a significant level
of time and effort for the applicants as well as for Refuge and agency staff.

Refuge staff participation includes the following: Refuge Manager—five months, full
time, for the competitive process, possibly including additional time for dealing with
appeals that result in litigation; Refuge staff members who served on ranking panels
(three panel members for five weeks each) equal 3.75 months staff time; administrative
staff assistance provided by this Refuge—two people for two weeks each (1.0 months).
Total minimum staff time by Kodiak Refuge staff members is 9.75 months to issue 25

permits.

Refuge staff time to annually administer and monitor these permits is 9.0 months.
Transportation and other operational costs for monitoring is about $25,000 per year. A
nonrefundable administrative fee is assessed when each permit is issued. In addition,
client use fees are assessed for each day a guide has a client on the Refuge. Current
client use fees are $16.70 for bear hunters, with $100.00 per-client minimum, and $5.60 for
deer and goat hunters. Fees collected are deposited into the general fund and are not
returned to the Refuge.

Adequate Refuge personnel and base operational funds are also available to manage other
than big-game guiding activities at existing and projected levels. Currently, there is a
nonrefundable administrative fee for this annual permit and a client use fee of $5.60 per
day is assessed each day a guide has a client on the Refuge.

Anticipated Impacts of the Use

Criteria in the competitive scoring and selection process used to select big-game guide
permittees address minimizing impacts to Refuge resources and to other visitors. These
criteria include impacts on wildlife resources; other Refuge resources such as water

Kodiak NWR Comprehensive Conservation Plan E-9
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Appendix E: Compatibility Determinations

quality, soil and vegetation disturbance, and other Refuge users, especially subsistence.
The criteria address such factors as target species, number of clients, transportation
modes, number of and amount of aircraft use, fuel storage, garbage and human waste
management, methods to protect wildlife and habitat, type and location of lodging, and
location of access points. These selection criteria are used to rank or score applicants and
provide a strong incentive to maintain a low-impact guide service. Permit conditions and
stipulations noted in a following section also contribute to minimizing potential impacts.

Commercial big-game guide operations have limited competition with other recreational
or subsistence harvest. Brown bear hunting on Kodiak is tightly regulated by the State of
Alaska’s drawing permit system. A specific number of permits are available each season
for resident and nonresident hunters. A limited number of federal permits (11) are
available for subsistence use, with an average harvest of three bears each year. Guides
use a variety of strategies to minimize conflicts with other hunters, including basing their
operations on private land, using less desirable camping locations, or backpacking camps
into more remote parts of hunt areas. Guided hunts for waterfowl, ptarmigan, and small
game have similar patterns of Refuge use.

Big-game guides also may target deer and mountain goats, the latter being an introduced
species that is rapidly expanding its range on Kodiak Island. Maximum harvest quotas
are established for each hunt area for mountain goats and brown bears to maintain
population objectives. State hunting regulations favor harvest of male bears to protect
breeding females. No harvest quotas are established for deer by the Service because
weather, not hunting, is the primary limiting factor on deer populations.

Refuge officers and State Troopers routinely patrol the Refuge during the relatively
short big-game hunting seasons.

A majority of the guides access the Refuge by landing on saltwater, lakes, and rivers with
float-equipped aireraft or by boats, thus minimizing impacts on Refuge habitat. A
potential impact or threat associated with floatplane access is the introduction of invasive
species carried on the aireraft floats, although it is not known to have occurred on the
Kodiak Archipelago to date. Temporary displacement and/or disturbance to wildlife can
occur during takeoffs and approaches to landings. There may be occasional disturbance
of wildlife along coastal areas used by boats. There are no known long-term impacts to
Refuge wildlife populations from this disturbance.

Public Review and Comment

Public comment was solicited concurrently with the revision of the Refuge’s
comprehensive conservation plan. No comments were received on this compatibility
determination. However, the State of Alaska noted during a meeting that there were
inconsistencies in some of the special conditions for special use permits. These
inconsistencies were corrected.

Determination
Use is Not Compatible
X Use is Compatible With the Following Stipulations

E-10 Kodiak NWR Comprehensive Conservation Plan
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Appendix E: Compatibility Determinations

Stipulations Necessary to Ensure Compatibility
A special use permit is required.

The management direction provided in the revised comprehensive conservation plan for the Refuge
will be implemented. Revision of the public use management plan will be used to identify specific
management to ensure that this activity continues to remain compatible with Refuge purposes. This
includes monitoring of wildlife-dependent recreation and other compatible activities. Findings from
monitoring would be used to determine what additional management actions, if any, were needed to
ensure compatibility. Continuing law enforcement and administrative monitoring of permits will be
carried out to ensure compliance with the following conditions that are incorporated into all permits
to minimize impacts on Refuge lands and resources.

Permit special conditions currently limiting access to nine bear concentration areas will be
replaced by special conditions developed through the step-down planning process outlined in
the final revised Kodiak National Wildlife Refuge Comprehensive Conservation Plan.

Regional Special Conditions

*  Failure to abide by any part of this special use permit; violation of any Refuge-related provision
in Titles 43 or 50, Code of Federal Regulations; or violation of any pertinent state regulation
(e.g., fish or game violation) will be considered grounds for immediate revocation of this permit
and could result in denial of future permit requests for lands administered by the U.S. Fish and
Wildlife Service. This provision applies to all persons working under the authority of this
permit (e.g., assistants or contractors). Appeals of decisions relative to permits are handled in
accordance with 50 Code of Federal Regulations 36.41.

» The permittee is responsible for ensuring that all employees, party members, contractors, aircraft
pilots, and any other persons working for the permittee and conducting activities allowed by this
permit are familiar with and adhere to the conditions of this permit.

=  Any problems with wildlife and/or animals taken in defense-of-life-or-property must be reported
immediately to the Refuge Manager, the Alaska Department of Fish and Game, and the Alaska
State Troopers. Animals taken must be salvaged in accordance with state regulations.

=  The permittee and permittee’s employees do not have the exclusive use of the site(s) or lands
covered by the permit.

= This permit may be cancelled or revised at any time by the Refuge Manager for noncompliance
or in case of emergency (e.g., public safety, unusual resource problems).

= The permittee or party chief shall notify the Refuge Manager during Refuge working hours in
person or by telephone before beginning and upon completion of activities allowed by this
permit.

»  Prior to beginning any activities allowed by this permit, the permittee shall provide the Refuge
Manager with: (1) name and method of contact for the field party chief/supervisor; aircraft and
other vehicle types to be used, identification information for these vehicles; and names of crew
members, and (2) any changes in information provided in the original permit application.

»  Prior to beginning any activities allowed by this permit, the permittee shall provide the Refuge
with (1) a copy of current business license and guide-outfitter license; (2) proof of
comprehensive general liability insurance, listing Kodiak National Wildlife Refuge as
additionally insured, ($300,000 each occurrence, $500,000 aggregate for guides/outfitters)
covering all aspects of operations throughout the annual use period; (3) changes in names of
assistant guides and other employees; (4) copies of CPR and First Aid cards for permittee and all
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Appendix E: Compatibility Determinations

personnel that will operate on the Refuge; and (5) any changes in information provided for the
original special use permit proposed operations plan.

»  The permittee is responsible for accurate record keeping and shall provide the Refuge Manager
with a comprehensive summary report of the number of clients, number of client days per
activity type and locations by December 31 for all uses during that calendar year, unless stated
otherwise in the permit. The permittee shall provide this information on a Hunting Activity
Report form provided with the special use permit. A legible copy of the state’s “Hunt Record”
for each client will be required in addition to the summary report.

» A nonrefundable administrative fee will be assessed prior to issuing this permit. The permittee
shall provide the Refuge Manager client-use information on a form provided with the special use
permit at the end of the calendar year. Client use day fee for bear hunters, deer hunters and goat
hunters will be assessed. Client use fees are adjusted by the Regional Office every three years
based on the Implicit Price Deflator Index (PDI). A client use day is defined as one calendar day
(24 hours), or portion thereof, for each client using the Refuge.

= Failure to report the actual number of client use days per type of authorized activity by
December 31 of each calendar year and annually paying the Service’s established fees (client
use day and reserved land site) within 30 days after receiving a bill for collection will be grounds
for revocation of this permit.

= Inaccordance with the Archaeological Resources Protection Act (16 U.S.C. 470aa), the
disturbance of archaeological or historical sites, and the removal of artifacts are prohibited. The
excavation, disturbance, collection, or purchase of historical, ethnological, or archaeological
specimens or artifacts is prohibited.

»  Permittees shall maintain their use areas in a neat and sanitary condition. Latrines must be
located at least 150 feet from springs, lakes, and streams. All property of the permittee except
for cabins and tent frames is to be removed from Refuge lands upon completion of permitted
activities.

»  The construction of landing strips or pads is prohibited.

»  The use of motorized vehicles is prohibited on all Refuge lands.

= The operation of aircraft at altitudes and in flight paths resulting in the herding, harassment,
hazing, or driving of wildlife is prohibited. It is recommended that all aircraft, except for takeoff
and landing, maintain a minimum altitude of 2,000 feet above ground level.

= The use of helicopters is prohibited.

*  Unauthorized caches of fuel or other supplies are prohibited. Fuel storage, if any, will be as
outlined in the operations plan and in compliance with regional Service fuel storage policy.

=  Construction of cabins or other permanent structures is prohibited.

Kodiak Refuge Conditions

" Visitors will be required to comply with any temporary restrictions, emergency orders or other
types of regulatory actions promulgated by the Refuge Manager to prevent resource problems or
conflicts, in cases of emergency, public safety, or unusual resource problems.

* The use of Native or State lands that have been conveyed (patented) is not authorized by this
permit.

= Use of Native or State lands that have been selected but not yet conveyed is prohibited unless a
letter of concurrence is submitted to the Refuge Manager prior to beginning any activities
allowed by this permit.

* A copy of this special use permit must be in the party leader’s possession at all times while
exercising the privileges of the permit.
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Appendix E: Compatibility Determinations

= Cabins on Refuge lands shall not be used by the permittee without the permission of the Refuge
Manager except in cases of dire emergency for survival purposes.

» Food or garbage attractive to bears or other wildlife will be immediately disposed of. No
attractive nuisance for bears or other wildlife shall be created by food storage, improper disposal
of garbage (includes of burying of garbage), fish smoking, salting, drying, or other uses.

= Combustibles (paper, wood, etc.) may be burned, but all other debris, including cans, bottles,
fuel containers, and any other noncombustible material shall be removed and disposed of off
Refuge when departing camps.

* The permittee or his or her designated assistant must accompany clients while on the Refuge.
Permittee or assistant must be present within the permit area while clients are engaged in
activities authorized under this permit. Permittees with more than one permit area must be
present within one of the Kodiak National Wildlife Refuge areas in which they are authorized to
operate.

»  Closed and Limited Access Areas—An area approximately 2,560 acres near the outlet of the
O’Malley River, as described in 50 CFR 36.39 (j)(1), is closed to all public access, occupancy,
and use (general and commercial) from June 25 through September 30 annually.

= The following areas are currently closed seasonally to commercial use:
— Connecticut Creek (July 15—August 31)
—  Humpy Creek (July 15-September 15)
— Seven Rivers (July 15-September 15)
— Lower Dog Salmon Falls (June 25—-August 31)
= The following areas are currently restricted seasonally to day use only by commercial users:
— Red Lake River and shoreline (July 1-August 31)
—  Upper Thumb River (July 1-August 31)
— Southeast Creek (Red Lake) (July 15—August 31)
— Little River Lakeshore (July 15—August 31)
— Deadman Bay Creek (August 15—-September 30)
= Following are the special conditions for operations on the Ayakulik River effective May 25
through July 15:
—  Over fly the area of intended landing to check for floaters and other aircratft.
— Announce your position and intention, for takeoff/landing or transit of the area, on CTAF
122.8.
—  Slow (displacement) taxi only, no step taxi.
— No takeoff or landing on the four designated corners. (See attached map.)
— Unless the wind creates a safety hazard or makes operations impossible, the area

downstream from easternmost designated corner is restricted to landings and
displacement taxi only. Avoid the lower area for takeoff or landing.

— Please advise your clients that airplanes are necessary for the Ayakulik recreational
fishery, but there are hazards to both anglers and airplanes. Everyone involved needs to
be cautious, courteous, and respectful of other users on the river and the resource.

= All aircraft being used in commercial operations must have 12-inch identification numbers in
contrasting colors, which are readily visible.

»  Motorboat operators must possess U.S. Coast Guard (USCG) licenses for all passenger-carrying
operations, if required by USCG regulations.
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Appendix E: Compatibility Determinations

Any action by a permittee or the permittee’s employees that unduly interferes with or harasses
other Refuge visitors or impedes access to any site is strictly prohibited. Examples of prohibited
acts include, but are not limited to, low flights over camps or persons at less than 500 feet
(unless landing) and parking aircraft or placing other objects on any landable area to restrict use
by other aircraft or persons.

The permittee’s operations plan and the attached synopsis, as amended and accepted by the U.S.
Fish and Wildlife Service, are hereby incorporated in their entirety as a special condition. All
deviations from the operations plan and synopsis must receive prior written approval by the
Refuge Manager or his/her designee.

No long-term tent camps are permitted on Refuge lands without permission of the Refuge
Manager. Overnight hunting camps may be maintained in one location for not more than 15
days during any 30-day period and must be completely removed at the end of each camping
period. All commercial tent camps must be located at least three miles from other commercial
camps and must be moved at least three miles following each use period. All camps must be
located at least one mile from any Refuge public use cabin.

Fixed tent platforms are prohibited. Wall tents with floors that are completely removed from the
Refuge at the end of the permit period are allowed.

Maximum overnight camp size will be six people, including guides and assistants. The Refuge
Manager may restrict use and duration of some sites for overnight camping to prevent resource
problems or conflicts.

The permittee may not sublet any part of the authorized use area and is prohibited from
subcontracting clients with any other guide.

Access on Alaska Maritime NWR islands, rocks, and spires adjacent to Kodiak NWR is allowed
for glassing or scoping of game and wildlife viewing. Access is restricted to day use only,
colonies of nesting birds must be avoided, and any foot travel must performed in a manner to
avoid damage of ground-nest sites.

This special use permit specifically does not authorize the following:
— Construction of blinds, stands or any other structures

— Baiting, feeding, harassing, herding, or any other activity that changes, or attempts to
change, normal behavior, this includes but is not limited to bears, fox, deer, and eagles

—  Any other types of commercially guided activities as described in attachment (a)
Refuge Guide and Other Visitor Service Definitions.
Additions or alterations to existing structures and construction of new facilities must have the
Refuge Manager’s prior approval in writing.
The discharge of firearms is prohibited, except in conjunction with authorized hunting seasons or
for protection of life or property.

Justification

Recreational hunting has been found to be compatible with the purposes of Kodiak
Refuge and with the National Wildlife Refuge System mission. Commercial big-game
guiding and outfitting services are a form of traditional activity that Congress intended to
preserve with enactment of the Alaska National Interest Lands Conservation Act, which
redesignated the Refuge. These services support not only hunting, but also other
activities, including wildlife observation and photography; these are three of the priority
public uses of national wildlife refuges. Most non-Alaska residents would not be able to
hunt brown bears on Kodiak Refuge if guiding were not allowed.
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Appendix E: Compatihility Determinations

Commercial hunting guides also provide the public with high-quality, safe, and unique
recreational hunting opportunities found few places in the world. These visitor services
are a valuable benefit to a segment of the American public that is not physically able to,
not comfortable with, or for other reasons chooses not to participate in unguided hunts on
the Refuge.

Requirements placed on recreational hunting guides by the Service through the original
selection process and the terms of their speeial use permits and regulations of the State
of Alaska ensure that these commercial operators provide safe, high-quality experiences
for their clients. These operations can help the Refuge achieve its purposes of protecting
fish and wildlife resources of the Refuge and meeting legal requirements to provide
compatible opportunities for the public to use and enjoy these resources,

"According to a 2003 analysis conducted by the [nstitutg for Social and Economic Research at
the University ol Alaska Anchorage, recreational hunting on Kodiak Refuge contributes about
$678,000 in payroll and 25 average annual jobs to the Alaska economy each year. Average
annual jobs are calculated by dividing payroll by the average annual pay for a job related to the
hunting industry (guiding and support services), Due to the seasonal nature of hunting, the
number of jobs during peak periods is much greater than the annual average. Payroll figures are
based on Refuge visitor numbers and estimated expenditures; they do not include hunting
activities that oceur outside the Reluge, although those activitics may partially depend on Refuge
wildlife and habitat resources."

Supperting Documents

LS. Fish and Wildlife Service. 1987. Kodiak National Wildlife Refuge Final Comprehensive
Conservation Plan, Wilderness Review, and Environmental Tmpact Statement. U.S.
Iish and Wildlife Service. Auchorage, Alaska. 533 pp.

ULS. Fish and Wildlife Service. 1993. Kodiak National Wildlife Refuge, Final Public Use
Management Plan and Environmental Assessment. U.S. Fish and Wildlife Service.
Kodiak, Alaska. 202 pp.

LS. IMish and Wildlife Service. 2004. Draft Revised Comprehensive Conservation Plan and
Environmental Impact Statement Kodiak National Wildlife Refuge. U.S. Fish and
Wildlife Service. Anchorage, Alaska.
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Case No. 3AN-19-7460C1

Motion for Intervention by
Alaska Professional Hunters Association (APHA)
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ALASKA BOARD OF GAME

Southcentral Region Meeting
Anchorage, AK | March 15-19, 2019

RC 52

Public Testimony List
# Name Organization/AC Name Subject RC/PCit
v'1 | Laine Lahndt Self GMU 9A
v’ 2 | Drew Hilterbrand Self GMUs 9A&9B
v' 3 | Frank Sanders Self GMUs 9A&9B RC 23
v 4 Neil DeWitt Self Proposals 111, 114, 116-126
v' 5 | Burnis Sims Self Moose
2nd v
6 Martin Andrew 150, 133, 139
v 7 Chris Hanna Kenai/Soldotna AC Proposals AC13
2nd v
3 Richard Person Alaska Trappers Assoc.
v 9 Jim Simon Self C&Ts, 34,92, 72-76, 78, 60-62
v' 10 | Willow Hetrick Self GMU 7
v’ 11 | Jacob Fletcher Self 99, 108
v' 12 | Ken Taylor Self SB87
v' 13 | Timothy Malchoff Self 76, Tier I/l
v' 14 | Chelsea Kovalcsik Self 76
v' 15 | Hope Roberts Self 76, 136
v' 16 | Charlie Wright Self 136
v’ 17 | Dan Presley Self 15C Moose RC 22
v 18 | Dave Blossom Self Dec!lnlng moose.populatlon / Kenai PC 106
Peninsula Intensive Mgmt
v' 19 | John McCombs Self Proposal comments
v/ 20 | JamesR Van Oss Self Prop 89 zg eHe
v’ 21 | Frank Bishop Self Brown bear hunting on Kodiak PC35
v’ 22 | Tom Carpenter Copper River/PWS AC Unit GlOVEViEWand:commentsion AC9
proposals
v’ 23 | Tom Hagberg Self SC Game proposals
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ALASKA BOARD OF GAME

Southcentral Region Meeting
Anchorage, AK | March 15-19, 2019

RC 52

Public Testimony List
v’ 24 | David Martin Self & Central Peninsula AC Comments on Proposals ACO05
v’ 25 | Steve Miller Kenai NWR Prop 63 — 78, 88 and 90 RC 16
v' 26 | Doug Malone Self Prop 74 RC 28
v' 27 | Matt Moore Anchorage AC Comments on Proposals AC1
v 28 | Tim McManus Self Prop 136 PC93
v’ 29 | Doug Blossom Self Declining moose populations PC31
v' 30 | Thomas Hedlund Self Prop 147 Unit 9B
v' 31 | Erik Salitan Self Prop 147 Unit 9B bear
2" 32 | Ray-Williams Self Prop 147 Unit 9B bear
v’ 33 | Jason Bunch Self Unit 8 proposals
v’ 34 | Barry Whitehill AK SL‘:?::; SB{a:Ir:;?eur:try Proposal 128 PC3
v’ 35 | Brian Watkins Self Prop 116 & 121
v' 36 | Bob Cassell Self Prop 99
v' 37 | Rob Stone Self Prop 55
v' 38 | Brad Sparks Self Kodiak proposal comments PP-RC40
v/ 39 | Patty Schwalenberg Chugachczterﬂ:;';z::nesources Prop 76 PC 20
v' 40 | Sam Rohrer Self Kodiak proposals PC 86
v’ 41 | John Frost AK Bowhunter’s Association Prop 54, 75, 80, 84, 110 PC6
v' 42 | John Rydeen Self Prop 99
v’ 43 | Peter Mathiesen Susitna Valley AC Comments on proposals RC9
v 44 | Lance Kronberger Self Prop 99
v' 45 | Dave Lyon Self & Homer AC Proposal comments AC 12
v' 46 | John Frost Self Proposal comments
v’ 47 | Matt Moore Self Prop 99, 118 — 119 comments
v’ 48 | Bob Cusack Self & AK Peninsula Corp Unit 9 & 9B Prop 147 Eg ;2 &
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ALASKA BOARD OF GAME

Southcentral Region Meeting
Anchorage, AK | March 15-19, 2019

RC 52

Public Testimony List
v 49 | Mike Zweng Self Prop 105 :(C: gﬁ &
v/ 50 | Cabot Pitts Self Prop 147 & 148
v’ 51 | Tom Kirstein Self Proposal comments 22 gg &
v' 52 | Mike Munsey Self Prop 99 PC 70
v' 53 | Don Dygert Self Proposal comments
v' 54 | Patrick Ford Self Prop 128
v' 55 | Ross Wardrop Self Prop 128
v’ 56 | Dan Montgomery Self Proposal comments PC 26
v' 57 | Dick Rohrer Self Kodiak
v' 58 | Rod Arno AK Outdoor Council Proposal comments
2" 59 | NiceleCusack Self Prop 147 9B bear season
v 60 | Kevin Kehoe AK Wild Sheep Foundation M.ovi status RC39
v' 61 | Mark Richards Self & Resident Hunters of AK | Proposal comments PC79
v' 62 | Thor Stacey Self Kodiak proposals
v’ 63 | Thor Stacey AK Professional Hunters Assoc | Proposals affecting guides
v’ 64 | Wayne Kubat Self Proposal comments
v' 65 | Mike Edgington Self Prop 121 PC 66
v' 66 | Alayna DuPont Self Prop 120 - 121
2" 67 | RhilZumstein Self Prop 121
v' 68 | Dan Montgomery Mat Valley AC Proposal comments :g ?1’: &
v' 69 | Paul Chervanek Self & Kodiak AC Unit 8 proposals and Prop 130 Zf: 711 .
v' 70 | Randy Alvarez Lake lliamna AC Prop 147 AC16
v’ 71 | Alysia Hancock Self & Copper Basin AC Prop 128 & 131 2; gk
v’ 72 | Lisa Feyereisen Self & Central Kuskokwim AC | Moose in GMU 19 — Holitna AC4
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ALASKA BOARD OF GAME

Southcentral Region Meeting
Anchorage, AK | March 15-19, 2019

RC 52

Public Testimony List
Testify prior to Prop
v 73 o Stony Holitna AC Prop 127 AC 27
Doug Carney
Testify 3/18 in AM
v 74 Fairbanks AC Proposal comments AC11
Al Barrette
Please note: v' Means they testified on the first call; and
2" v Means they made the 2" call to testify; and
2"d Name means they missed their 2" call and opportunity to testify.
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Southcentral Region Meeting
Anchorage, AK | March 14-19, 2019

On-Time Public Comment Index
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On-Time Public Comment Index
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Adam W. Cook

Shane C. Coffey

Birch Horton Bittner & Cherot
510 L Street, Suite 700
Anchorage, Alaska 99501
acook@bhb.com
scoffey@bhb.com
Telephone 907.276.1550
Facsimile 907.276.3680

James H. Lister

Birch Horton Bittner & Cherot

1100 Connecticut Ave., NW, Suite 825
Washington, DC 20036
jlister@dc.bhb.com

Telephone 202.659.5800

Facsimile 202.659.1027

Attorneys for Defendant Intervenor Alaska Professional Hunters Association

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

ROBERT CASSELL,
Plaintiff,

V. Case No. 3AN-19-07460 ClI
STATE OF ALASKA, BOARD OF GAME,

Defendant.

et St e i et Nt S it st

NOTICE OF FILING ELECTRONIC SIGNATURES
COMES NOW Birch Horton Bittner & Cherot, attorneys of record for Defendant-

Intervenor Alaska Professional Hunters Association (“APHA”), and hereby gives notice of

filing electronic copies of the Affidavits of (1) Deborah Moore, (2) Paul Chervenak, (3)

CASSELL V. ALASKA BOARD OF GAME CASE NO. 3AN-19-07460 CI

NOTICE OF FILING ELECTRONIC SIGNATURES PAGE 1 OF 2
100959/17/



Mike Munsey, and (4) Samuel Rohrer, all in support of Defendant-Intervenor's Motion for

Intervention.

APHA further notes that, in accordance with Alaska Statute § 09.63.020, the
signed and certified affidavits of Samuel Rohrer and Mike Munsey are not notarized due

to their current respective locations off the road system that is only accessible by float

plane during the guiding season.

The executed originals will be filed with this Court immediately upon their receipt.

DATED this 2nd day of August, 2019.

BIRCH HORTON BITTNER & CHEROT
Attorneys for Defendant Intervenor Alaska
Professional Hunters Association

By: K/M

Adam W. Cook, ABA #0611071
Shane C. Coffey, ABA #1705018
James H. Lister, ABA 1611111

CERTIFICATE OF SERVICE

The undersigned hereby certifies that on the 2nd day of
August, 2019, a true and correct copy of the foregoing was
served on the following in the manner indicated:

Matthew T. Findley o U.S. Mail

Eva R. Gardner O Facsimile
Ashburn & Mason O Electronic Delivery
1227 W. 9th Avenue, Suite 200 O Hand Delivery
Anchorage, AK 99501

Attorneys for Plaintiff

Cheryl Rawls Brooking @/ U.S. Mail

Aaron Peterson O Facsimile

Office of the Attorney General O Electronic Delivery
1031 W. 4th Avenue, Suite 200 O Hand Delivery

Attorneys for Alaska Board of Game

BIRCH HORTON BITTNER & CHEROT
By: 7/ M‘S

CASSELL V. ALASKA BOARD OF GAME CASE NO. 3AN-19-07460 ClI
NOTICE OF FILING ELECTRONIC SIGNATURES PAGE 2 OF 2

100859/17/




IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

ROBERT CASSELL, )
)
Plaintiff, )
)
) Case No. 3AN-19-7460CI
¥ )
)
)
STATE OF ALASKA, BOARD OF GAME,)
)
Defendant. )
)

Affidavit of Deborah Moore (APHA Executive Director)
1, Deborah Moore, make this Affidavit in support of the Motion to Intervene being filed

by the Alaska Professional Hunters Association.

1. [ am the Executive Director of the Alaska Professional Hunters Association
(“APHA™), and work at its office in downtown Anchorage. See www.alaskaprohunter.org. I

came to Alaska in 1998. APHA is a non-profit Internal Revenue Code Section 501(c)(6)
organization that serves as the trade association of Alaska’s hunting guides. There is no other
statewide organization that fulfills this function. APHA’s records show that 15 of its member are
Kodiak Island residents.! Three APHA members who reside on Kodiak Island and guide bear
hunts on the island (Paul Chervenak, Mike Munsey, and Sam Rohrer) have supplied their own
Affidavits in support of APHA’s motion to intervene. The purpose of this Affidavit is to support
APHA’s standing as an association to move to intervene on its members’ behalf, and to provide

APHA'’s perspective as a trade association on this dispute.

This figure is from APHA membership records.
1



2 I have served as Executive Director of APHA since 2015, and am responsible for
running APHAs office in Anchorage and communicating with APHA’s Officers, Board of
Directors, Members, and vendors. I attend APHA Board meeting in a non-voting role. From this
work, I have become familiar with APHA’s mission and operations.

c Our members are in the business of serving client hunters as guides for a fee,
using their guiding and hunting expertise. All guides must possess a professional guide license
and pass stringent exams while documenting time in the field and harvest of animal. APHA
works to advance the interests of the guides by preserving opportunities to hunt, advocating
scientifically supported conservation strategies, and advocating policies that permit guides to
conduct their business in a cost-effective efficient manner. APHA members support the
educational and professional development and licensing opportunity of prospective guides
through the hiring of such persons as assistant guides. The hiring or apprenticeship of less
experienced prospective guides is the primary method by which a person may become a registered
guide in Alaska, and thereby our organization continues. Any injury to the ability of our
members to conduct their guides hinders their ability to hire and train future guides.

4. Customers hire hunting guides in Alaska for one or both of two reasons: (1) they
are a non-resident of Alaska who by law can only hunt certain species in Alaska, including
brown bear on Kodiak Island, if they hire a guide, (2) they voluntarily choose to hire a guide in
order to improve their hunting experience by taking advantage of the guide’s experience in
leading hunts and/or the guide’s logistical and support capabilities in supplying transportation,
equipment, and shelter, and labor. The first reason to hire guides applies only to non-residents,
as residents are never legally required to have a guide. The second reason is much more likely to

motivate non-residents than residents to voluntarily hire a guide. While guides can help most



hunters with the actual hunting, residents of Alaska have far greater abilities than non-residents
when it comes to arranging transportation to remote areas, assembling equipment, and finding
shelter. Residents may have vehicles they can sleep in and airplanes and boats. Residents may
know people who live near where the hunt will occur. Some residents know the local geography
well. APHA members arrange these difficult logistics for non-residents as part of the hunting
trips. To give an example, it is not easy for a resident of California to find a place to stay off the
road system on Kodiak [sland while hunting bear, or to get there, or to find food to eat while in
the wild. Further, customers hire guides for the increased safety they provide as guides are
specifically trained in safety, and the guides who operate on Federal lands have extensive safety
plans as required by our Federal SUPs, which most likely far exceeds state guide licensing
requirements.

5} The end result is that guided hunting in Alaska is mostly a tourism industry that
brings economic benefits to Alaskans through serving non-resident customers (hunters) who
come to Alaska and spend their money here. The majority of the guides who are APHA
members are Alaskan residents (approximately 98%). Many of the guides, and particularly
Master Guides such as Chervenak, Munsey, and Rohrer, support themselves and their families
primarily through income from guiding, as is explained in their Affidavits. Other guides earn
supplemental or seasonal income from guiding. Like any other form of tourism, the benefits
spread further into the Alaskan economy, as non-residents are more likely than residents to pay
for hotels than to camp, more likely to buy equipment to use on the trip than to re-use equipment
they already have, more likely to charter a plane than to fly their own small plane, etc. The
amount of money spent by non-residents in Alaska on hunting trips, which quite often involve

guides, is very substantial. A report commissioned by APHA and prepared by a firm of



economist, the McDowell Group, concluded that 1,620 people were directly employed in guided
hunting in Alaska in 2012 and earned $21 million in direct wages and guide income, and that
related employment from guiding generated another 590 jobs and $14 million in wages, and that
the total economic activity in Alaska resulting from guided hunting was $78 million a year.
Please sce the Affidavits of APHA Members Chervenak, Munsey, and Rohrer for specific
information on the percentage of their income that comes from guiding bear hunts on Kodiak
Island, the hunt directly affected by this lawsuit.

6. Thus a core mission of APHA as a trade association is to maintain the ab.ility of
its member to stay in business through maintaining as far as reasonably possible the ability of
non-resident hunters to come to Alaska and hunt. Non-residents will only come to Alaska to
hunt if they can obtain the “permits” necessary to hunt the species they wish to pursue. Permits
are State-issued licenses specific to particular areas and species. Where a species is numerous
enough in an area that the State Board of Game does not have to limit the number of permits
issued to hunt that species in that area, resi;ients and non-residents are generally able to obtain
permits “over the counter,” as opposed to having to hope to win one in a drawing (lottery).
Where the amount of take (hunting) must be limited to maintain healthy population levels, the
Board of Game will declare particular hunts to be “draw” hunts and issue a limited number of
permits that may be distributed in various ways generally favoring residents but allowing some
opportunity for non-residents. The Alaska Department of Fish and Game assists the Board of

Game in implementing these programs.



o The Kodiak bear hunt is a draw hunt.? Please see the affidavits of APHA
Members Chervenak, Munsey, and Rohrer for the figures specific to the Kodiak bear hunt
regarding the percentage of permits available to residents as opposed to the percentage of permits
available to non-residents, and how Plaintiff Cassell hopes to change those figures through this
lawsnit. To summarize their affidavits, those three APHA members earn their living primarily
from guiding brown bear hunts on Kodiak Island for non-residents, and thus are utterly
dependent on the Board of Game retaining a reasonable number of permits for non-residents. As
the three APHA members explain, Plaintiff Cassell’s proposal to the Board of Game (Proposal
99) would have resulted in approximately 80% or more of the non-resident permits for the
Kodiak brown bear hunt being climinated, resulting in the loss by each guide of more than half
their income. APHA participated in the March 15-19, 2019 hearings before the Alaska Board of
Game on Mr. Cassell’s proposal. APHA presented testimony against Mr. Cassell’s proposal
through its Director of Government Affairs, Thor Stacey. Numerous APHA members including
Mr. Chervenak, Mr. Munsey, and Mr. Rohrer submitted comments and several (including Mr.
Chervenak, Mr. Munsey, and Mr. Rohrer) testified against the proposal.’

8. Fortunately, the Board of Game at the conclusion of its hearings rejected Mr.
Cassell’s Proposal 99 in a 5-1 vote. This was after the Board considered arguments and evidence

from both sides of the debate. While APHA was the prevailing party before the Board in this

? In addition to the Kodiak bear draw hunt, which is primarily on the Refuge and off the road
system, there exists the Kodiak Road System hunt, which is an over the counter permit. The
SUPs belonging to the respective APHA member affiants (Chervenak, Munsey, and Rohrer)
relate to the Kodiak bear draw hunt.

3 APHA President Sam Rohrer guides full-time on Kodlak Island and is one of several APHA
members who would be severely injured by loss of income from guiding bear hunts if Plaintiff
Cassell obtains from this Court the relief he seeks. The decision by APHA to file this motion to
intervene was approved unanimously by the Board of Directors of APHA, which consists of nine
persons, only two of whom are full-time guides on Kodiak Island.

5



particular instance, APHA and its guides remain exposed to a possible judicial reversal of the
Board’s decision in this lawsuit and also to other similar petitions / proposals to the Board
relating to Kodiak Island or other locations in the State where there are draws for permits for
various species including brown bear, sheep, and others. There is a constant “us-or-them”
struggle pitting certain resident hunters who believe all or almost all permits should go to
resident hunters, represented by their association Resident Hunters of Alaska (“RHAK?”), and the
Alaskan guides represented by APHA. The Board of Game serves as the “judge” in deciding
these issues.”

9. The Board of Game is a neutral tribunal that is not “controlled” by either RHAK
on the one hand or APHA on the other hand. One former member of RHAKs board of directors
and current RHAK member (Tom Lamal) was on the Board of Game at the time of the vote on
Cassell’s proposal (he was the dissenter in the 5-to-1 vote). He remains on the Board of Game
today. One present member of APHA (Nate Turner) was on the Board of Game at the time of
that vote (he was among the majority voting against Cassell). However, he is no longer on the
Board of Game. No APHA member guide is on the Board of Game today.’

10.  In short, the Board of Game wields enormous power over the viability of guiding
in Alaska and is and should be a neutral decision-making tribunal that serves as an impartial
judge and is in no way a “representative” of either the interests supported by APHA or the
opposing interests supported by RHAK. For these reasons, I do not believe the Board of Game

can or should adequately represent the interests of APHA and its members in this lawsuit.

* The Board of Game has to comply with its statutory and constitutional mandates and must be
neutral in its approach to RHAK and APHA.

3 I have compared the APHA list of member guides (master guides, registered guides, assistant
guides) to the present Board of Game members.

6



11.  Asindicated by the above discussion, defending APHA members from the threat
to their livelihood posed by this lawsuit and by other efforts to reduce the number of permits
available for non-resident hunters is a core part of APHA’s mission. We could not exist as a
trade association if we failed to defend our Alaskan members’ ability to earn a livelihood serving
primarily non-resident hunters. As discussed above, APHA was an active participant in this case
when it was before the Board of Game. APHA respectfully requests to continue its participation
in this new phase of the case now that Plaintiff Cassell has effectively appealed the Board of
Game’s decision to this Court by asking the Court to order the Board to grant Cassell the relief
that the Board declined to grant Cassell when the Board rejected Cassell’s Proposal 99.

VERIFICATION

I state under penalty of perjury that the foregoing is true and GQRCL

\ | \XE\\N\Q‘;\—-—_‘_‘\

Deborah Moore

State of Arizona s
County/City (%&J“pﬂ

This Affidavit was subscribed and sworn before me, a Notary Public, after satisfactory

proof of identification, by Deborah Moore.

Judy L Ganzalss - Notary Public
Yavapal County, Arizona
My Comm. Explres 04-02-2028
Commission No. 562842
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICTAL DISTRICT AT ANCHORAGE

ROBERT CASSELL. )
)
Plaintiil], ]
)
) Case No. IAN-19-7460C1
V. )
)
]
STATE OF ALASKA. BOARD OF GANE.)
[
Defendant. }
}

Affidavit of Paul Chervenak in Support of APIIA Motion to Intervene

I, Puul A. Chervenak. make this Affidavit in support of the Motion to Intervene filed by
the Alaska Professional Hunters Association {"APHA™).

i [ am a hunting guide on Kodiak Island. | am a member of APHA. M);f Masier
Cruide ficense number is GUIMIA(L APTIA is the State” association of hunting guides. 1 provide
this Aflidavit in support of APHA's motion Lo intervene. Ax explained in this Affidavit. Plaintft
Cassell’s lawsuit seeks to reduce by around 80% 1he number hear permits (ficenses to lake a
bear) on Kodiak Island avuilable 1o hunters who are not residents of the State of Alaska {"non-
residents™). Bevause the substantial majority of my income is from guiding bear hunts on the
Island lor non-residents. Mr. Cassell secks relief that, if pranted, would destroy nny business. on
which I depend for my livelihood. [ therefore seek to participate in this case through my trade
association APHA, which is moving to intervene as a defendant.

2. 1 operate my business Kodiak Qutdoor Adventures on Kodiak Island. This isa
puided hunt business. | guide brown bear, mountain goat, and decr hunts. [ carn the subsiantial

majority of my income from this business (I also engape in some commercial fishing und
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construction contracting during hunting off-seasons). [ came to the Island in 1980), where | met
mv wife Angie. who teaches in the local schools. T have operated my guiding business on the
Island since 1988, My clicnts €1y to the main airport in Kodiak and from there take float planes
to campsites which |use as a hase of operations to guide my hunts. The campsites are off the
road svstem on the Island

3 Brown bear is by far the most ceonomically significant specics far my business.
About 8017 ol my revenue is from brown bear hunting. Guiding hunts tor other species
(mountain goat. deer. waterfowl) and a fow days a vear of guiding fishing and wildlife review
accounts for the remaining 20% of my revenue. Because hunters will pay more for a brown bear
bunt than ather Ivpes of honts, due o the allure of the larger Kodiak bears as compared 1o the
other species which can easily be bunted efsewhere. | can charge far more for brown bear hunts
than hunts of other species. and so earn a higher margin on brown bear hunts.  After considering
what 1 must puy my assistant guides, vendors, and suppliers, brown bear hunling accounis for
ahout 83% of my income (he money Tearn (rom the business alter accounting for iy expenses).
In summary. [ carn most of my livelihood from guiding brown bear hunts.

4. Almost all {weli over 90%3) ol our bear huniing clients are non-residents (persons
whone home is somewhere other than Alaskal, This is for two reasons, Firsl, Adaska State Taw
requires that nun-residents hire a guide 1o hunt bear. but allows Aduska resident o hunt bear
without a guide. Sccond. Alaska residents have a greater ability than non-residents to navigate
the dilticult logistics of ectling o Kodiak 1stand w hunt bear. and o find Jower cost sleeping /
sheller artangements and (rnspartation. Many resident hunters own their own smalt planes or
boats and s can travel (or less to, from. and around the island. For all these reasons. Alaska

residents have much less incentive o hire a guide to help them with these Togistics.
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5. Having a guide provides a consecvation value whether the clicnt is a resident or
non-resident. As was shown in the evidence prescnted to the Board of Game when that Board
made the decision to reject Plaintiff Casscll's proposal (the decision that prompted Cassell’s
tawsuit), guided hunters are substantially more likely than non-guided hunters to take boars
(malc bears) than sows (female bears). As also shown by the evidence in thal proceeding. the
key to maintaining a healthy bear population is to limit harvest of sows. who have liters of cubs
only once every four or live years. Guides have the expertise at spotting and viewing bears to
help both non-resident and resident hunters avoid harvesting sows, Unlike unguided bunters
from Anchorage or clsewhere in the State, guides on Kodigk Island have o substantial economic
incentive lo minimize harves! of sows, us doing so preserves the natural resource {the hears) on
which their guiding business depends for long-term success. Further. customers hire guides for
the increased safery they provide as guides arc specifically trained in safety, and the guides who
operale on Federal lands have extensive salety plans us required by vur Federal SUPs. which
mast likely Tar exceeds state puide leensing, requirements.

6. [ hroughout nry career, I have worked hard (o maintain the State of Alasks
licensure necessary to guide clients and supervise assistant guides who directly guide some ot
my customers, Shadowing or apprenticing for master guides is the primary method by which
prospective guides become master guides. The educational and professional development and
Jicensing opportunity for these prospective guides 1s hindered by the interference this fawswit (if
suceessiuly would post 10 the activities of master guides. | hold a Master Guide licease from the
State’s Big Game Commercial Services Board. and am currently authorized to work as a Master
Guide in three Guide Use Area (U8-15. 08-19. and 08-23). all on Kodiak Tsland. T comply with

the requirements to be a Master Guide. This includes obtaining numeraous client
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recommendations, maintaining continuity in my business aperations, paying for general liability
insurance or posting a $100.000 bond (v cnsure payment of any judgments that may be entered
as a rosult of my big game guiding service, maintaining workers’ compensation insurance for
asststant guides. and obeying the wildlife regulations.’

7. I have also devoted and continue to devote substantial effort and resources to
obtaining permission from the Federul and Native Corporatinn land managers to guide hunts on
their lands. Much of the tand on Kodiak Istand. and the subsiantial majority of good hear
habitat. is within Kodiak National Wikilile Refuge, which is run by the U8, Fish and Wildlifc
Service (“FWS™). FWS has divided the Refuge into 25 arcas and awards onc Special Use Permit
CSUIPTY for hig game guided hunting in each arca. [ hold the SUPs issued by WS lor three of
thosc arcas, KOD 4. KOD 10, and KOD 14, 'WS awarded me my SUDPs through a competitive
process in which [ was sclected over other upplicants. The terms of my SUPs require me to file
annual operating plans with FWS, maintain substantial liability insurance, and comply with
various other requirements established by FWS fo cnsure quality chient expertences and
protection of Refuge hubitat, The sehstantial majority of my puided hunting. including for bears.
is on my SUP areas on the Refuge. and the remainder is generally oo Koniag Nulive Comporalion
Land. 1 pay Koniag on a per-hunter basis (roughly $1.250 per hunter) for prermission to hunt
Koniag lands. | have worked hard to maintain good relations with both F'WS and Kontag.

8. FWS recognize the conservation value of guided hunting on Refuge lands, a value
that would be jeapardized if Mr. Cassell's lawsuit prevails. FWS™s Kodiak NWR
Comprehensive Conservation Plan {“CCP™) states that “Guides pravide an important service to

' While the precisc requirements to be & Master Guide have varied over the vears. the current
cecuirements are detailed in the instructions to current form (o apply for this license:
PR
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refuge visitors who need assistance with their trip™ and that “Commercially guided hunting and
related services contribute to fulfiliment of Refuge purposcs and to the National Wildiife Refuge
System mission by facilitating prierity public usc and management of healthy wildlife
popututions through controlled hunting.”™* FWS in the CCP explains that guided big-game
hunting on Kediak is a traditional activity Congress hus preserved through legislation:
“Commercial big-pame guiding and outfiting services are a form ol truditional activity that
Congress intended 10 preserve with enactment of the Adaska National Interest Lands
Conservation Act. which redesignated the Refuge.™ FWS concludes that “Most non-Alaska
residents would not be able to hunt brown bears on Kodiak Reluge i1 guiding were not allowed”
and thal competitively awarding une guiding permil per area helps “ensure quality guiding
services o the public.”™ As a National Wildlife Refuge. Kodiak NWR ¢xists (or the benelit of
at! citizens of the United States. including non-residents whe (ravel 1o 1hc.Rc'fugc 1o hunt hear.
9. Under Alaska regulation 3 AAC 92.061 the current system distributes a minimum of
64} percent of Kodiak bear permits to residents and a maximum ol 40 percent to non-residents.
T'he acrual numbers demonstrate an allocation o 67 percent of permits to residents and 33
percent to non-residents. © In his Propasal, Cassell asked that the Board of Game change the
distributions so that 9% percent of Kodiak bear permits are reserved for residents and the

remaining 10 percent are available to both residents and non-residents (with that 10 pereent

Kodisk NWF CCP Summary. p. 11 and Appendix 1. p. -8,
3o xy

CCP.p. E-14.
" OCP, p 2687 and 1-14,
* The Stabe nosw uses @ lodery system 1o distribute the resident permits to residents who apply
for them and to distribute the non-resident permits to non-residents who apply for them. This
system has been in place for many years. The total numbcer of permits is revised from time to
time hased on cstimates of the Kodiak bear population,

[
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“pooled” and then distributed to by lotiery).® This is a devastating reduction in the number of
bear permits availuble o non-residents no matter how calculated:
Al Assuming that non-residents receive all 10 percent ot the pooled permits that
would be available to both residents and non-residents umder Cassell’s proposal (even
though Casse)l would make that 18 percent ponl available to both residents and non-

residents), Cassell is asking o reduce the number of non-resident bear permits by more

LT
[

than 75 percent from its regulatory maximum (40 pereent of all permils)’ and by
approximalely 70 percent [rom its sctual number (33 percent of all permits).”

B, Much more realistically. assuming that both residents and non-residents
participate in the 10 percent pood Cassell proposcs and cach category of hunter secures
half of the permits in that pool. then non-residents will seeure only 5 percent of all
Kuodiak buar peomits. Thal would be a reduction of 87.5 percent from the current
maximum distribution of bear permits to non-resident hunters” und approximately 83

. . R N . 3 Hi
pereent from the curent actual distribution ol bear permits L non-resident hunters. '

I wm referring Lo bear hunts in areas aot on the Kodiak road system. As [ have explained, 1
conduct my hunting primarily on Kodiak National Wildlife Refuge lands, where 1hald SUPs.
These lands are ot an the road svstem. and so are poverned by the current permit drawing
system that PlaintilV Cassell challenges. There is a separate less valuable bear huat, conducted
on primarily State Jands on the roud systern, where permits are avaitable over-the-counter. The
hest bear habitat 13 off the read svstem, including on the Refuge lands where §lead hunts.

T Math: 10% divided hy 40% equals 23%. Subtracting this 25% from the 100% total equals
75%., which is the reduction.

© Math: 10% divided by 33% equals 30.3%. Subtracting this 30.3% from the 1009% totad cquals
69. 7% which is approximatcly a 70% reduction.

* Math: 5% divided by 40% cquals 12.5%. Subtracting this 12.5% from the 100% total cquals
87.5%, which is the reduction.

" Math: 3% divided by 33% equals 15,15%. Subtracting this 15.153% from the 100% total
wquals 84.84% which is approximately an ¥3% reduction.
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Ayain, as | stated above, approximately 85 percent of our income is from Kodiak bear huniers
and upwards of 90 percent of my bear hunter clients are non-residents. Based on the number
above, if Cassell’s proposal is ordered by the Court, cither dircetly or as a result of a ruling by
the Court that resulls in an adverse Board of Game ruling, | am looking at the loss of mare than
half my income. In addition. therc would be ne cconomics of scale to guide the rare resident
hear hunter clients now and then. That would destrov my business, Cassells proposal would
also destroy the value of my LS. FW-issued SUPs, both to me and to US_FWS.

1. Reahzing the threat from Casscll's proposal to the Kodiak cconomy in general,
my business and particular, as well as the nisk that an inervase in the permit allocation
unguided residents ceuld well result in an increase in the harvest of sows and therehy reduce the
hear poputation, | participated in the proceeding before the Board of Game that considered that
proposal. | submitted public comments opposing the proposal. A copy ol my comments is
attached as Exhibit | (o this aflidanit. | raveled to Anchorage to testity against the proposal at
the public hearings held by (he Board of Game on March 15 through 19, 2019, My testimony
and public comments are noted in the Board's hearing record. | eoordinated with other guides
who are APHA members in opposing Cassell™s proposal.

11. In addition w personally filing comments and testifying against CassellUs
proposal. [ participated in my role as Chalr of the Kodiak Advisory Committee o the Board of
Game. The Kodiak AC is a volunteer organization of Kodiak residents wha mecet and provide
necommerslations 1o the Board ol Game. The Kodiak AC prepared and submiiled «
recommendation opposing Proposal 99, All members of the AC (about 16 were present) voted to
recommend rejection of the Proposal. I assisted in the researching and drafling of the ACTs

recommendation. which is suppliesd as Exhibit 2 to this Affidavit. We presented legul arguments
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with citations 1o case law and cited economic data on the benelits of guided hunting of non-
residents to the Kodiak cconomy and the State™s budget (non-resident bunters pay more for
permits).

12.  After hearing from both proponents and opponcnts of Cassell’s proposal. the
Board voted 5 to 1 to reject the proposal, Cassetl has now appealed the Board of Game's
decision by filing this lawsuit secking to reverse thal decision. As a prevailing party in the
proceading hefore the Board of Game, whose livelihood is substantially impacted. 1 seck o
continue my participation in this new phasc ol the proceeding through APHA s motion to
intervene. Asa member of APHA. I trust APHIA to represent my interests. If there is discovery
in the case. [ will participate and provide the required information. even if my pariicipation 8
through APLIA, rather than as a dircet party (o the case, Towever, should the Court determine
that my direct participation as a party is preforable (o my indirect participation through my tradc
association APHA. then T ruquest to intervene directly as an individual party.

VERIFICATION

I state under penalty of perjury that the f'nrcg/@ true and fr:n qtl.]
-

Fl famrene

ARahl’ A. Chervenak

State of Alasku
Borough of Kodiak Island

‘This Affidavit was subscribed and sworn hefore mie, a Notary Public. afier satisfactory
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EXHIBIT 1 TO CHERVENAK AFFIDAVIT

Alaska Board of Game
South Central Region Meeting
March 15-19, 2019

My name is Paul Chervenak and | am a 39-year resident of Kodiak Alaska. | have been in the
guide/outfitting business for 33 years. During this time, | have actively participated with the
ADF&G, USF&WS and local hative association resource managers and biologists. | participated
in the development of the 2002 Kodiak Brown Bear Management Plan and then helped form,
and have been chairman of, the Kodiak Unified Bear Subcommittee (KUBS) which oversees this
plan and deals with bear issues on Kodiak. | am the State trustee, and chairman of, the Kodiak
Brown Bear Trust. | have been on the Kodiak Advisory committee for over 20 years.

| am opposed to proposals 98 (changing season dates) and proposals 99,101,102,103,104 and
130 that deal with changing brown bear permit allocation on Kodiak. These will all resultina
change in the current harvest rate of bears on Kodiak.

In recent years, there has been a push to change the resident/non-resident allocation for bear
permits on Kodiak, increasing permits to residents. These ideas range from changing the
distribution from the current 60/40 split (residents/non-residents-which currently is actually
66/34) to a 90/10 or greater, giving non-resident permits to residents and/or establishing a
resident waiting list for under subscribed permits.

The first question that should be asked is: What is good for the hears?

The current management system is working beautifully. Changes, if any, should be slight and
clasely monitored.

Bear Management on Kodiak Island is one of the major successes in wildlife conservation. The
current population is at an all-time high with a large percentage of the harvest being mature
males, showing the health of the population. ADF&G consistently hits the annual target harvest
of 6% (~180 animals). It a unique, interdependent and complex system developed over time
and we are now at the micro management level. We need to be extremely careful, just slight
changes could have potentially multiple and lasting consequences.

The second question that should be asked is; What will be gained?

The tables 182 in the Kodiak AC minutes show an example of what would happen if you gave
the residents 90% of the current permits issued on Kadiak. The tables show: the existing # of
non-resident permits, resident permits and total permits by hunt area. The fourth column
shows the current resident draw success percentages with the existing resident # of permits
(taken from the 2018 ADF&G hunt supplement). The 5™ column shows the new draw success
percentages for residents given the same # of applicants given 90% of the current # of permits

issued. Draw percentages go up minimally.




Giving the “under subscribed” non-resident permits to residents and/or establishing a waitlist
for non-used resident permits will negate the variable used by ADF&G in establishing permit
numbers. They figure in some resident and non-resident permits being unused, thus issuing a
higher humber of permits then harvest would allow. These options will probably lead to an
actual reduction in permits issued, making the drawing odds even greater.

With the current # of resident applicants, even giving them 90% of the current permits
available, drawing odds only increase slightly. Only giving them a few more permits as some of
the proposals would do, basically doesn’t change their odds of drawing a permit. There is
practically nothing gained.

Naturally the next question is: What will be the cost?

There will be definite major economical ramifications for the small businesses (guides), Kodiak
and the state of Alaska. The change in allocation will most likely have major biological
ramifications. Some unknowns probably will be: a decrease in resident permits, depending on
harvest, and the loss of the long standing and traditional bear guide industry on Kodiak.

Economically: there will be a major loss of revenue for the small business owners, the guides,
and the Kodiak economy.

it’s hard to calculate the exact figures, but you would first look at the money generated from
the hunts. The Kodiak AC minutes reflect some very minimal figures with just the hunt costs
listed, 4.1 million dollars. It is hard to estimate the additional income these nonresidents bring
to the economy. They, and often accompanying nan-hunters they bring, have the added
expenditures of non-resident accommodations, food and drink, equipment, gifts and other
tourism related expenditures. Then there is the additional revenue that is gained by many of
these hunters returning to Kodiak, often with their families, for other types of trips once
they've gotten to know the Island.

Additionally, there is the loss of the guides higher per hunt expenditures of employees, air
transportation, food, fuel, equipment, permitting, advertising, etc. These nonresident permits
being given to residents will not generate anything even close to the same dollar figures.

Following the 10% allocation of some states in the lower 48 (which some proposers like to use
in requesting this allotment) there would only be one non-resident permit available if the
prescribed hunt had at least 10 permits available. Using the current # of permits issued, this
would reduce the non-resident allotment to a maximum of 15 spring and 3 fall permits. Possibly
18 total permits, down from 170. (see the last column in Kodiak AC's minutes, figures 18&2) Even
taking a straight 10%, or 50 of the current 500 drawing permits, would reduce it to less than 1
permit for each of the 62 possible prescribed hunts. This would put most of the bear guiding
operations and their employees out of business.



These economic impacts carry over to the state level. These non-resident hunters often have
additional tourism related expenditures throughout other parts of Alaska as they travel to
Kodiak and then in return trips. It's well documented that non-resident hunters pay for most of
the operating costs of the ADF&G (78%). Loss of license and tag revenue from Kodiak
nonresident bear hunters alone would be close to one million dollars, if you gave the residents
the current nonresident tags. (using the figures in Kodiak AC minutes-Proposal 99)

185 hon-res licenses/tags @ $1160=5214,600. PR fund match $643,800 Total $858,400
120 non-res deer tags @ $300=5$36,000. PR fund match $108,000 Total $144,000
Total lic/tag expenditures $1,002,400

Comparison-160 res lic/tag @$70=$11,200 PR Fund match $33,600 Total $44,800

I believe the Kodiak AC’'s comparison numbers would actually be much lower, if you account for
resident show participation rates and the likely probability that they would all already have
their hunting licenses. So, 160 res tags@25=54000 and with PR funds would total $16,000.

Biologically: there will be biclogical ramifications with the change in permit allocation. |
disagree with the ADF&G being “political” and saying this is an allocation issue when it is also a
biological issue. There will be an increase in sow harvest and a decrease in adult boar harvest.
Both leading to lower cub production and lower sow/cub survivability. The resident hunters
have a higher percentage of sow harvest. The targeted harvest of adult boars has helped
increase sow/cub survivability which has led to a higher bear population. Harvest of adult males
needs to continue to maintain the population as is or it will decrease. The guided non-resident
hunters account for the majority of the harvest of adult males. (See the Kodiak AC’S Table 3-
numbers taken from ADF&G harvest data over the last 8 years: whether looking at 28+", 27+”
or 26+” skull sizes defining large boars). These percentages go up if you factor in the resident
harvest by guides who drew a resident permit, and the residents who had help from a guide.
Guides are primarily responsible for the harvest of large adult boars. Their predictable
participation and anticipated harvest rates are very important for the continued health of
Kodiak bear management.

Brown bears are not like ungulates, you cannot stockpile them. If you fail to harvest moose in
an area, the majority will be there the following year, they do not kill each other. You cannot
stockpile bears, you have to keep the harvest of adult boars ongoing.

m not trying to be mean, but it's a fact, the resident hunters will not be able to harvest the
adult boars anywhere near the guides rate of success, or they already would. The majority of
them do not know how to hunt brown bears, aven if they were to put in the effort and time the
guides do. They do not have the experience or knowledge to do so effectively. Brown bears are
too smart, too wary and have too big of home ranges.

| started as a resident rookie brown bear hunter and have now been hunting them extensively
in each of the last 35 years. | have a lot of experience, but am not even close to, or will ever,
know too much. | have also watched and talked with many resident hunters, often helping



them, and see them repeatedly make the same mistakes | did early on, especially on scent
control.

Non-experienced brown bear hunters have no idea on how careful you have to be with scent
control. They often; take the easy route into an area, camp close to or in bear concentration
areas often having fires, hike around looking for bears, try low odds of success stalks and often
try to outdo other hunters in the area. This lack of scent control instantly drives the adult boars
miles and miles away, leaving the sows and sub adult boars (both with smaller home ranges) as
the bears available for harvest.

Guides are also better at spreading out use over time and the hunt area, giving everyone a
higher quality and more successful hunt opportunity. They often coordinate with some of the
resident hunters and have better knowledge of the hunt area and means of moving and/or
accommodating other hunters. Resident hunters often concentrate in the May time period and
lack the ability to coordinate with other residents, often ending up on top of each other,
creating a less successful hunt and quality of experience. Putting more resident hunters into
these hunts, by changing allocation, will worsen this problem.

Board of Game authority, mandates and their Nonresident Hunter Allocation Policy (NHAP)

The BOG by the Alaska constitution has general authority to provide for the utilization,
development and conservation of all natural resources... "for the maximum benefit of the
people.” The BOG is required to look at the Common Use Policy ...” where the resources are
reserved to the people for common use” and they are mandated to make sure the resources
are maintained on the sustained yield principle. Additionally, by Alaska Statute, the
commissioner of ADF&G is required to manage the resources of the state in the interest of the
economy and general well-being of the state.

Maximum benefit of the people-The Kodiak bear is a unigue situation in that it is not a “meat”
animal, thus isn’t managed to maximize it as a food source for the people of Alaska, So, that
leaves it for its intrinsic and economic value. The intrinsic value is for all to see and enjay,
photograph. The primary value of the brown bear is to the economic value of the state and
local economy. “For the maximum benefit of the people” should thus involve a high percentage
of nonresident guided hunters which clearly maximizes the economic value of the Kodiak bear.

Common Use-The comman use clause in the constitution makes no differentiation between
personal and commercial use. The legal discussion of this is pointed out in the Kodiak AC
minutes. Thus, unless conservation demands it, no preference is given to one or the other,
residents or resident guides. The vast majority, 97%, of the guides registered in Unit 8 {Kodiak)
are Alaskan residents. The times when a preference can be given is when there is a
conservation concern. So, in fact, looking at “conservation”, it might demand that guides be
given preference with their fower sow, and much higher adult boar, harvest rates.



The BOG NHAP also acknowledges that “60% of state remains in Federal ownership and is
managed for the benefit of all residents of all U.S. citizens equally”. Approximately 2/3’s of
Kodiak Island is in Federal ownership. The USF&WS service wants access to the Kodiak National
Wildlife Refuge open to all U.S. citizens equally. In fact, in 1976 when they came up with the
current allocation, the USFWS wanted a 50/50 allocation, but compromised on the current

allocation.

| think it is very clear that in the best interest of the bears, operating on the sustained yieid
principle, maximizing the benefit to the people and holding to the common use clause, the BOG
should maintain the status quo on permit allocation.

Thank you for the opportunity to submit comments and feel free to contact me should you
desire any additional information or clarification.

Sincerely,

Paul A. Chervenak

PO Box 1961

Kodiak, AK 99615
907-486-3008
paul@kodiakoutdoors.com



EXHIBIT 2 TO CHERVENAK AFFIDAVIT

Kodiak Advisory Committee
January 30, 2019
Kodiak High School Conference Room

I.  Call to Order: 1740 by Paul Chervenak {Chair)

II. RollCall:
Members Present: 16

Guide Paul Chervenak Transporter  Rolan Ruoss

Alternate Jason Bunch Alternate Nate Rose

Large Boat Tyler Schmeil Port Lions Alt. George Weaver (phone)
Small Boat Oliver Holm Processor Randy Swain (phone)
West Set Net  Kip Thomet 0ld Harbor  Conrad Peterson

Port Lions Kevin Adkins (Phone) South Set Net Theresa Peterson
Citizen Mellissa Burns Ouzinkie Danny Clarion (phone)
Subsistence  Andrew Finke Conc.

Citizen Julie Kavanaugh

Members Absent: 2

Trawl Patrick O’'Donnell
Small Boat Ronald Kavanaugh
Quorum on AC: 8

User Groups Present:

Big Game Guides Concerned Citizen
KNWR

II.  Fish and Game Staff Present:

Tyler Polum Matt Miller (Phone)
John Crye Nate Svoboda

IV.  Approval of Agenda:
Approved Unanimously

V.  Approval of Previous Meeting Minutes:
From 1/4/2019, Approved Unanimously

VL.  Old Business: Board of Fish Proposals 169 and 170.

VII. New Business: (Page 4)

1. Board of Game proposals for Southcentral Alaska Proposals 93 - 109.
T —
Page 1
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BOG 99 Allocate at least 90% of the Unit 8 Brown Bear drawing permits to residents.
L] Support

(] Support as ¢ This proposal undermines a highly successful management program
Amended which provides balance between economic stability and

X oppose 14 opportunity with maximum sustainability.

|____| No Action

o This proposal is unanimously opposed.

e The current Kodiak Bear Management Program is regarded as the
most successful program in the world. Changes, if any, should be
slight and closely monitored.

¢ Any management change can and will have a trickle effect with
multiple and potentially lasting biological consequences.

Discussion,

e As stated by-the proposer, “Constitution mandates that wildlife will
be utilized for maximum benefit for its people.” The Kodiak Brown
Bear is a “non-meat animal”, thus it is not managed to maximize as a
food source. Therefore, priority management is for economic and
intrinsic value. “For the maximum benefit of the people” should
thus involve a high percentage of nonresident guided hunters which
clearly maximizes the economic value of the Kodiak bear.

¢ The common use clause, “for the maximum benefit of its people”
makes no distinction between use for personal purposes and use for
professional purposes. (Owsichek, 763 P.2d at 497)

e The committee understands this proposal seeks to challenge guide
and resident opportunity not non-resident and resident opportunity

e Guide and non-resident opportunity are one in the same as
established in Owsichek vs State.

{Owsichek, 763 P.2d at 497 note 15 states "while a hunting guide does not
actually take the game, a privilege reserved for the client. We view this as an
insignificant distinction that does not remove professional hunting guides
from protection under the common use clause. The work of a guide is so
closely tied to hunting and taking wildlife that there is no meaningful basis
for distinguishing between the rights of a guide and the rights of a hunter
under the common use clause.”

o Common Use interpretation within the Owsicheck vs State case
asserts; unless conservation demands, no preference is to be given
to efther Alaskan residents or Alaskan guides. (Currently 97% of
active professional guides registered in Unit 8 are Alaskan
residents.)

e e e e e e

Page 10!
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¢ An argument could be made that conservation may demand that
guide opportunity (non-resident permits) take precedent with their
lower sow and higher mature boar harvest rates when it relates to
conservation.

Referencing the Board of Game Non-resident Allocation policy
2017-222-BOG; In a draw hunt, allocation wiil be based upon the
historical data of the past 10 or more years.

e The up to 60-40 allocation policy {which is actually 66-34) has
been in place since 1976.

¢ Since 1899 Guides and Non-resident hunters have played the
critical role in establishing the Kodiak Brown Bear as the iconic
animal it is today. These tremendous efforts include today’s
conservation measures; ending market hunting, establishing bag
and season limits, establishing a full-time game biologist, ending
agricultural and ranching pursuits, prohibiting the taking of cubs
and sows with cubs, implementing sealing requirements,
establishing the Kodiak National Wildlife Refuge and instituting
guide requirements.

This BOG policy also recognizes that “nonresident hunters provide
the majority of direct funding into Alaskan Wildlife Management” and
tasks the BOG with “preserving the heritage of hunting.”

Changing the current 66/34 allocation will have a major economic
impact on small businesses throughout Kodiak and State of Alaska
and most likely eradicate the long-standing guiding tradition on
Kodiak.

Money generated for small businesses in Kodiak;

e 185 non-resident hunts @ $22,500.00 per hunt equals an additional
4,16 million dollars infused into Alaska’'s economy.

¢ Additional non-resident expenditures not accounted for include
transportation, accommodations, food and drink, equipment, gifts
and miscellaneous services.

¢ Other tourism related expenditures incidental to hunting also exist.

o Non-resident expenditures are exponeuntially higher than that of a
self-guided resident hunt. Guided hunts have higher per hunt costs
such as employees, transportation, fuel, food, equipment, permitting
and advertising.

Page 11!
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Money Generated for the State of Alaska through non vesident hunts.

e 185 license and tags @1160.00 each equals $214,600.00.

e Pitman Roberts Fund {PRF) match @ x3 equals $643,800.00
» Totals of bear license, tag and PRE match equals $858,400.00
e Approximately 120 deer tags @300.00 equals $36,000.00

¢ PRF match @ x3 equals $108,000.00

o Totals of deer license, tag and PRF equals $144,000.00

e Totals for license revenue to the State of Alaska through non-
resident participation equals $1,002,400.00

nev Generated for the State of Alaska through resident 5.

e 160 resident license and tags @ $70.00 each equals $11,200.00
« PR Match equals $33,600.00

o Totals for license revenue to the State of Alaska through
resident participation equals $44,800.00

A comparison between non-resident and resident money generated
to the state without non-resident participation.

» Economic loss to the State of Alaska equals $957.600.00.

o These figures do not take into account additional tourism related
expenditures in Alaska as they travel to Kodiak.

Utilizing the proposed “up to 10 percent” allocation for non-resident
permits as used in the lower 48 States where 10 permits must be
available to allow 1 non-resident permit and with the current number
of permits issued; {See Attachments 1 and 2)

¢ Resident draw success would only increase slightly, sacrificing both
biological and economic stability.

¢ Kodiak would have up to 15 spring and 3 fall non-resident permits
annually.

e These numbers would put most Kodiak guides out of business and
severely impact an already depressed economy.

Page 12 !
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Biological and Conservation concerns;

The board of game policy mandates management for sustainable yield
per the constitutien. The current allocation accomplishes the primary
goal of maintaining a stable and healthy bear population.

A change in allecation will result in an increase in sow harvest and a
decrease in adult boar harvest. Both leading to lower cub production
and lower sow-cub survivability. Targeted harvest of adult boars has
helped increase the bear population and needs to continue.

o Resident hunters have a higher percentage of sow harvest.

e Non-resident guided hunters have a higher percentage of adult
boar harvest at 73%. (see Attachment 3)

e Consistent adult boar harvest is an essential factor for
management decisions and the sustainability of the population.

¢ An assessment from the department estimates an increase in
female harvest would likely result in a decrease in the number of
drawing permits available overall to the resident hunter.

- ]
Page 13!



IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE
ROBERT CASSELL,
Plaintiff,

Case No. 3AN-19-7460CI

STATE OF ALASKA, BOARD OF GAME,

Defendant.

D i i N N v N

Affidavit of Mike Munsey in Support of APHA Maotion to Intervene

I, Mike Munsey, make this Affidavit in support of the Motion to Intervene filed by the
Alaska Professional Hunters Association (“APHA”).

1. I am a hunting guide on Kodiak [sland. My Master Guide license number is
GUIM78. I am a member of the APHA. APHA is the State’s association of hunting guides. T
provide this Affidavit in support of APHA’s motion to intervene. As explained in this Affidavit,
Plaintiff Cassell’s lawsuit seeks to reduce by around 80 percent the number bear permits
(licenses to take a bear) on Kodiak Island available to hunters who are not residents of the State
of Alaska (“non-residents”). Because the substantial majority of the income my wife and I live
on is from guiding bear hunts on the Island for non-residents, Cassell seeks relief that, if granted,
would destroy my business, on which I depend for my livelihood. I therefore seek to participate
in this case through my trade association, APHA, which is moving to intervene as a defendant.

2. My wife Robin Barefield and I operate Munsey’s Bear Camp on Kodiak Island.
We carn essentially all our income from this business. My parents founded the business in 1956.

[ purchased it from them in 1980, and have operated it since then. We live year-round at our

1G:/100959/17/00137898.DOCX 4} |



hunting lodge on Kodiak Island, which has been our home for the past 62 years. Our hunting
lodge where our clients stay with us is on Uyak Bay, which is on an inlet on the Western side of
the Island. The site is off the road system. It is reached by a 30-minute float plane ride from the
town of Kodiak, where there is air service to the Alaska Mainland.

81 As the name “Munsey’s Bear Camp” suggests, guiding bear hunts is our primary
business. Looking at revenue as opposed to income, roughly 55 percent of the revenue our
business earns is from guiding bear hunts, the type of hunting directly affected by this case.
Another 15 percent or so of our revenue comes from guiding mountain goat and deer hunts.

Information on our guided hunts is at www hunt.munseysbearcamp.coi. The remaining 30

percent of our revenue comes from guiding wildlife viewing and fishing. Information on that

part of our business is available at www.munscyvsbearcamp.com. Looking at income (the money

available to support my wife and 1 after paying assistant guides, fuel vendors, charter air vendors,
lodge maintenance costs, land manager permission fees, and other business expenses), guiding
bear hunts is even larger proportion of our business — roughly 70 percent of our income. The
proportion of income from guiding bear hunting is even higher than the proportion of our
revenue from that activity because it is a relatively high margin business compared to guiding
hunts of other species and guiding wildlife viewing and fishing. Kodiak bears have a worldwide
reputation for size and substantial allure to hunters, resulting in higher customer demand and
pricing. Although the market has resulted in pricing for guiding mountain goat and deer hunts
being much lower, the costs of guiding hunts for those species remain substantial (I still have to
hire assistant guides and pay for fuel, food, and many other costs). In summary, my wife and [

rely on our business income, which is primarily from guiding bear hunts, for our livelihood.
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4. Almost all (well over 90 percent) of our customers for bear hunting are non-
residents (persons whose home is somewhere other than Alaska). This is for two reasons. First,
Alaska State law requires that non-residents hire a guide to hunt bear, but allows Alaska
residents to hunt bear without a guide. Second, Alaska residents have a greater ability than non-
residents to navigate the difficult logistics of getting to Kodiak Island to hunt bear, and so have
much less incentive to hire a guide to help them with these logistics. An Alaskan resident may
very well own their own small plane and be able to fly to the Island, or own a boat and come
over from the Homer area. An Alaskan resident is far more likely to know Island residents with
whom he or she can stay while hunting on the Island, or how to camp on their own. An Alaskan
resident is more likely to already own their own weather-appropriate hunting equipment.
Further, customers hire guides for the increased safety they provide as guides are specifically
trained in safety, and the guides who operate on Federal lands have extensive safety plans as
required by our Federal SUPs, which most likely far exceeds state guide licensing requirements.

St Having a guide provides a conservation value whether the client is a resident or
non-resident. As was shown in the evidence presented to the Board of Game when that Board
made the decision to reject Plaintiff Cassell’s proposal (the decision that prompted Cassell’s
lawsuit), guided hunters are substantially more likely than non-guided hunters to take boars
(malc bears) than sows (female bears). As also shown by the evidence in that proceeding, the
key to maintaining a healthy bear population is to limit harvest of sows, who have litters of cubs
only once every four or five years. Guides have the expertise at spotting and viewing bears to
help both non-resident and resident hunters avoid harvesting sows. Unlike unguided hunters

from Anchorage or elsewhere in the State, guides on Kodiak Island have a substantial economic
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incentive to minimize harvest of sows, as doing so preserves the natural resource (the bears) on
which their guiding business depends for long-term success.

6. Throughout my career, T have worked hard to maintain the State of Alaska
licensure necessary to guide clients and supervise assistant guides who directly guide some of
my customers. Shadowing or apprenticing for master guides is the primary method by which
prospective guides become master guides. The educational and professional development and
licensing opportunity for these prospective guides would be hindered by the interference this
lawsuit (if successful) would pose to the activities of master guides. [ hold a Master Guide
license from the State’s Big Game Commercial Services Board, and am currently authorized to
work as a Master Guide in Guide Use Areas 08-17, 08-18, and 08-20, all on Kodiak Island. I
comply with the requirements to be a Master Guide. This includes obtaining numerous client
recommendations, maintaining continuity in my business operations, paying for general liability
insurance or posting a $100,000 bond to ensure payment of any judgments that may be entered
as a result of my big game guiding service, maintaining workers’ compensation insurance for
assistant guides, and obeying the wildlife regulations.’

7. [ have also devoted and continue to devote substantial effort and resources to
obtaining permission from the Federal and Native Corporation land managers to guide hunts on
their lands. Much of the land on Kodiak Island, and the substantial majority of good bear
habitat, is within Kodiak National Wildlife Refuge, which is run by the U.S. Fish and Wildlife
Service (“U.S. FWS”). U.S. FWS has divided the Refuge into 25 areas and awards one Special

Use Permit for big game guided hunting in each area. Thus only one guide can guide in each

' While the precise requirements to be a Master Guide have varied over the years, the current
requirements are detailed in the instructions to current form to apply for this license:
hLittps:/ www.commerce.alaska.gov/web. Portals: 5/pub/eui4010.pdf.
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area of the Refuge. I hold the Special Use Permits (“SUPs™) issued by U.S. FWS for three of
those areas, KOD 9, KOD 11, and KOD 17. FWS awarded me my SUPs through a competitive
process in which I was selected over other applicants. The terms of my SUPs require me to file
annual operating plans with U.S. FWS, maintain substantial liability insurance, and comply with
various other requirements established by U.S. FWS to ensure quality client experiences and
protection of Refuge habitat. Most of iy guided hunting, including for bears, is on my SUP
areas on the Refuge, and the remainder is generally on Koniag Native Corporation Land. T pay
Koniag on a per-hunter basis (roughly $1,000 per hunter) for permission to hunt Koniag lands. [
have worked hard to maintain good relations with both U.S. FWS and Koniag.

8. U.S. FWS recognize the conservation value of guided hunting on Refuge lands, a
value that would be jeopardized if Cassell’s lawsuit prevails. U.S. FWS’s Kodiak NWR
Comprehensive Conservation Plan (“CCP”) states that “Guides provide an important service to
refuge visitors who need assistance with their trip” and that “Commercially guided hunting and
related services contribute to fulfillment of Refuge purposes and to the National Wildlite Refuge
System mission by facilitating priority public use and management of healthy wildlite
populations through controlled hunting.”* U.S. FWS in the CCP explains that guided big-game
hunting on Kodiak is a traditional activity Congress has preserved through legislation:
“Comumercial big-game guiding and outfitting services arc a form of traditional activity that
Congress intended to preserve with enactment of the Alaska National Interest Lands
Conservation Act, which redesignated the Retuge.” * U.S. FWS concludes that “Most non-
Alaska residents would not be ablc to hunt brown bears on Kodiak Refuge if guiding were not

allowed” and that competitively awarding one guiding permit per area helps “ensure quality

* Kodiak NWF CCP Summary, p. 11 and Appendix E, p. E-8.
* CCP, p. E-14.
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guiding services to the public.” As a National Wildlife Refuge, Kodiak NWR exists for the
benefit of all citizens of the United States, including residents of other states who may desire to
travel to the Refuge to hunt bear.

9. Under Alaska regulation S AAC 92.061, the current system distributes a
minimum of 60 percent of Kodiak bear permits to residents and a maximum of 40 percent to
non-residents. The actual numbers demonstrate an allocation of 67 percent of permits to
residents and 33 percent to non-residenlts. 5 In his Proposal, Cassell asked that the Board of
Game change the distributions so that 90 percent of Kodiak bear permits are reserved for
residents and the remaining 10 percent are available to both residents and non-residents (with
that 10 percent “pooled” and then distributed to by lottery).- This is a devastating reduction in
the number of bear permits available to non-residents no matter how calculated:

A. Assuming that non-residents receive all 10 percent of the pooled permits that

would be available to both residents and non-residents under Cassell’s proposal (even

though Cassell would make that 10 percent pool available to both residents and non-
residents), Cassell is asking to reduce the number of non-resident bear permits by more

than 75 percent from its regulatory maximum (40 percent of all permits)’ and by

* CCP, p. 2-67 and E-14.

* The State now uses a lottery system to distribute the resident permits to residents who apply for
them and to distribute the non-resident permits to non-residents who apply for them. This system
has been in place for many years. The total number of permits is revised from time to time based
on estimates of the Kodiak bear population.

2 T am referring to bear hunts in arcas not on the Kodiak road svstem. As | have explained. [
conduct my hunting primarily on Kodiak Navonal Wildlife Refuge lands. where T hold SUPs.
These lands are not on the road svstein. and so are governed by the curient pernil drawing
systemt that Plaint ft Cassell challenges.  There is a separate less valuable bear hunt. conducted

on prinurily State lands on the road system, where permits are available over-the-counter. The

" Math: 10% divided by 40% equals 25%. Subtracting this 25% from the 100% total equals
75%. which is the reduction.
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approximately 70 percent from its actual number (33 percent of all permits).*

B. Much more realistically, assuming that both residents and non-residents

participate in the 10 percent pool Cassell proposes and each category of hunter secures

half of the permits in that pool, then non-residents will secure only 5 percent of all

Kodiak bear permits. That would be a reduction of 87.5 percent from the current

maximum distribution of bear permits to non-resident hunters’ and approximately 85

percent from the current actual ‘distribution of bear permits to non-resident hunters."
Again, as I stated above, approximately 70 percent of my business income is from Kodiak bear
hunters and upwards of 90 percent of my bear hunter clients are non-residents. Based on the
number above, if Cassell’s proposal is ordered by the Court, either directly or as a result of a
ruling by the Court that result in an adverse Board of Game ruling, I am looking at the loss of
more than half my income. In addition, there would be no economies of scale to guide the rare
resident bear hunter clients now and then. That would destroy my business. Cassell’s proposal
would also destroy the value of my U.S. FWS-issued SUPs, both to me and to U.S. FWS.

10.  Realizing the threat to my business from Cassell’s proposal, I participated in the
proceeding before the Board of Game that considered that proposal. I submitted public
comments opposing the proposal. A copy of my comments is attached as Exhibit 1 to this
Affidavit. I traveled to Anchorage to testify against the proposal at the public hearings held by
the Board of Game on March 15 through 19, 2019. I coordinated with other guides who are

APHA members in opposing Cassell’s proposal.

¢ Math: 10% divided by 33% equals 30.3%. Subtracting this 30.3% from the 100% total equals
69.7%, which is approximately a 70% reduction.

" Math: 5% divided by 40% equals 12.5%. Subtracting this 12.5% from the 100% total equals
87.5%, which is the reduction.

v Math: 5% divided by 33% equals 15.15%. Subtracting this 15.15% from the 100% total
equals 84.84%, which is approximately an 85% reduction.
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11.  After hearing from both proponents and opponents of Cassell’s proposal, the
Board voted 5 to | to reject the proposal. Cassell has now appealed the Board of Game’s
decision by filing this lawsuit seeking to reverse that decision. As a prevailing party in the
proceeding before the Board of Game, whose livelihood is substantially impacted, 1 seek to
continue my participation in this new phase of the proceeding through APHA’s motion to
intervene. As a member of APHA, I trust APHA to represent my interests. [f there is discovery
in the case, | will participate and provide the required information, even if my participation is
through APHA, rather than as a direct party to the case. However, should the Court determine
that my direct participation as a party is preferable to my indirect participation through my trade
association APHA, then I request to intervene directly as an individual party.

VERIFICATION

State of Alaska
Borough of Kodiak Island

I certify under penalty of perjury that the foregoing is true. In accordance with Alaska
Statute § 09.63.020, I attest that no public notary or other official empowered to administer oaths
is available to certify this affidavit because, as explained above, I am at a location off the road

system that is only accessible by float plane during the guiding season.
A
Aoy ———
Mike Munsey"

Dated: July2¥ . 2019
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EXHIBIT 1 TO MUNSEY AFFIDAVIT

Submitted By

Mike Munsey
Submitted On

2/24/2019 9:55:40 AM
Affiliation

Munsey's Bear Camp

Phone

9072025619
Email

muns ike12 rail.com
Address

P.O.Box AQOS

P.0O. Box AOS

Kodiak, Alaska 99697

lwas bom and raised on Kodiak Island and have lived my entire life here, and | am strongly opposed to Proposal 99. Nonresident hunters
provide a huge source of revenus to the State of Alaska through licenses and tag fees. They also contribute more to the local economy
than resident hunters. Nonresident hunters statistically spend mare money in local sporting goods stores, hotels, restaurants and tourist
shops than resident hunters. Passage of this proposal would be a huge financial blow to not just the guides who operate on Kodiak, but

also to the local economy in general, and to the ADF&G budget.



IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

ROBERT CASSELL, )

)
Plaintiff, )

)

) Case No. 3AN-19-7460C1
¥ )

)

)
STATE OF ALASKA, BOARD OF GAME,)

)
Defendant. )

)

Affidavit of Samuel Rohrer in Support of APHA Motion to Intervene

[, Samuel Rohrer, make this Affidavit in support of the Motion to Intervene filed by the
Alaska Professional Hunters Association (“APHA”).

1. I am a hunting guide on Kodiak Island. My Master Guide license number is
GUIM204. I am a member of the APHA. I currently serve as APHA’s president. However,
because of my personal interest in this controversy, the affidavit describing APHA’s interest in
the proceeding as an organization is supplied by its Executive Director, Deborah Moore. APHA
is the State’s association of hunting guides. [ provide this Affidavit in support of APHA’s
motion to intervene. As explained in this Affidavit, Plaintiff Cassell’s lawsuit seeks to reduce by
around 80 percent the number bear permits (licenses to take a bear) on Kodiak Island available to
hunters who are not residents of the State of Alaska (“non-residents”). Because the substantial
majority of my income is from guiding bear hunts on the Island for non-residents, Cassell seeks
relief that, if granted, would destroy my business, on which my wife Sarah and [ and our children
depend for my livelihood. I therefore seek to participate in this case through my trade

association, APHA.
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2. [ own and operate Rohrer Bear Camp on Kodiak Island. This guiding business is
incorporated as Rohrer Bear Camp, Inc. It presently supplies 85 percent of the income of my
family (I also do some landscape construction work). My father Dick Rohrer has guided on
Kodiak since 1969. He owned and operated Rohrer Bear Camp, Inc. for decades. Starting at age
15, T worked in his family business first as a general helper and then, as I got older, took on
additional roles, including fishing guide, hunting packer, assistant hunting guide, registered
hunting guide, and finally Master Guide. My wife and [ purchased the business from my dad in
2015.

3. Rohrer Bear Camp consists of several cabins on Uganik Bay on the west side of
Kodiak Island. The site is off the road system. It is reached by an approximately 30-minute float
plane ride from the town of Kodiak, where there is air service to the Alaska Mainland.

4, As the name “Rohrer Bear Camp” suggests, guiding bear hunts is our primary
business. Looking at revenue as opposed to income, roughly 76 percent of our revenue comes
from guiding bear hunts, the type of hunting directly affected by this case. The remainder comes
from guiding goat and deer hunts, wildlife Yiewing, and fishing. Looking at income (the money
available to support my wife and I and our children after paying assistant guides, fuel vendors,
charter air vendors, lodge maintenance costs, land manager permission fees, and other business
expenses), guiding bear hunts is even larger proportion of our business - it accounts for roughly
85 percent of our income. The proportion of income from guiding bear hunting is even higher
than the proportion of our revenue from that activity because it is a relatively high margin
business compared to guiding hunts of other species and guiding wildlife viewing and fishing.
Kodiak bears have a worldwide reputation for size and substantial allure to hunters, resulting in

higher customer demand and pricing. My 2019 pricing sheet, which is available at
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wwiv. kodiakbearcamp.com, is attached as Exhibit 1 to this Affidavit. Although the market has
resulted in pricing for guiding mountain goat and deer hunts being much lower, the costs of
guiding hunts for those species remain substantial (I still have to hire assistant guides and pay for
fuel, food, and many other costs). Guiding wildlife viewing and fishing produces better margins
than deer or goat hunting, but not nearly as much as bear hunting. In summary, my wife and I
rely on our business income, which is primarily from guiding bear hunts, for our livelihood.

st Almost all (well over 90 percent) of our customers for bear hunting are non-
residents (persons whose home is somewhere other than Alaska). This is for two reasons. First,
Alaska State law requires that non-residents hire a guide to hunt bear, but allows Alaskan
residents to hunt bear without a guide. Second, Alaska residents have a greater ability than non-
residents to navigate the difficult logistics of getting to Kodiak Island to hunt bear, and so have
much less incentive to hire a guide to help them with these logistics. An Alaskan resident may
very well own their own small plane and be able to fly to the Island, or own a boat and come
over from the Homer area. An Alaskan resident is far more likely to know Island residents with
whom he or she can stay while hunting on the Island, or how to camp on their own. An Alaskan
resident is more likely to already own their own weather-appropriate hunting equipment.
Alaskan residents just do not want to pay the prices necessary for a guide to put on a quality bear
hunt. See Exhibit 1 (pricing table — bear hunt is $23,500 per customer, which supports the
Kodiak economy). Further, customers hire guides for the increased safety they provide as guides
are specifically trained in safety, and the guides who operate on Federal lands have extensive

safety plans as required by our Federal SUPs, which most likely far exceeds state guide licensing

requirements.
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6. Having a guide provides a conservation value whether the client is a resident or
non-resident. As was shown in the evidence presented to the Board of Game when that Board
made the decision to reject Plaintiff Cassell’s proposal (the decision that prompted Cassell’s
lawsuit), guided hunters are substantially more likely than non-guided hunters to take boars
(male bears) than sows (female bears). As also shown by the evidence in that proceeding, the
key to maintaining a healthy bear population is to limit harvest of sows who have litters of cubs
only once every four or five years. Guides have the expertise at spotting and viewing bears to
help both non-resident and resident hunters avoid harvesting sows. Unlike unguided hunters
from Anchorage or elsewhere in the State, guides on Kodiak Island have a substantial economic
incentive to minimize harvest of sows, as doing so preserves the natural resource (the bears) on
which their guiding business depends for long-term success.

7. Throughout my career, I have worked hard to maintain the State of Alaska
licensure necessary to guide clients and supervise assistant guides who directly guide some of
my customers. Shadowing or apprenticing for master guides is the primary method by which
prospective guides become master guides. The educational and professional development and
licensing opportunity for these prospective guides is hindered by the interference this lawsuit (if
successful) would pose to the activities of master guides. I hold a Master Guide license from the
State’s Big Game Commercial Services Board, and am currently authorized to work as a Master
Guide in Guide Use Areas 08-22, 08-23, and 08-24, all on Kodiak Island. I comply with the
requirements to be a Master Guide. This includes obtaining numerous client recommendations,
maintaining continuity in my business operations, paying for general liability insurance or

posting a $100,000 bond to ensure payment of any judgments that may be entered as a result of
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my big game guiding service, maintaining workers’ compensation insurance for assistant guides,
and obeying the wildlife regulations.’

8. [ have also devoted and continue to devote substantial effort and resources to
obtaining permission to guide hunts on Kodiak National Wildlife Refuge, which is run by the
U.S. Fish and Wildlife Service (“U.S. FWS”). I conduct all my bear hunts on Refuge lands.
U.S. FWS has divided the Refuge into 25 areas and awards one Special Use Permit for big game
guided hunting in each area. Thus only one guide can guide in each area of the Refuge. T hold
the Special Use Permits (“SUP”) issued by U.S. FWS for three of those areas, KOD 03, KOD 07
and KOD 08. U.S. FWS awarded me my SUPs through a competitive process in which I was
selected over other applicants. Because U.S. FWS recently renewed my SUPs for five year
terms, over four years remain on the cutrent term of each SUP (2019-2023). The terms of my
SUPs require me to file annual operating plans with U.S. FWS, maintain substantial liability
insurance, and comply with various other requirements established by U.S. FWS to ensure
quality client experiences and protection of Refuge habitat.

9. U.S. FWS recognize the conservation value of guided hunting on Refuge lands, a
value that would be jeopardized if Cassell’s lawsuit prevails. U.S. FWS’s Kodiak NWR
Comprehensive Conservation Plan (“CCP”) states that “Guides provide an important service to
refuge visitors who need assistance with their trip” and that “Commercially guided hunting and
related services contribute to fulfillment of Refuge purposes and to the National Wildlife Refuge

System mission by facilitating priority public use and management of healthy wildlife

' While the precise requirements to be a Master Guide have varied over the years, the current
requirements are detailed in the instructions to current form to apply for this license:
https://www.commerce.alaska. gov/web/Portals/5/pub/gni4010.pdf,
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populations through controlled hunting.”? U.S. FWS in the CCP explains that guided big-game
hunting on Kodiak is a traditional activity Congress has preserved through legislation:
“Commercial big-game guiding and outfitting services are a form of traditional activity that
Congress intended to preserve with enactment of the Alaska National Interest Lands
Conservation Act, which redesignated the Refuge.” U.S. FWS concludes that “Most non-
Alaska residents would not be able to hunt browu bears on Kodiak Refuge if guiding were not
allowed™ and that competitively awarding one guiding permit per area helps “ensure quality
guiding services to the public.”™ As a National Wildlife Refuge, Kodiak NWR exists for the
benefit of all citizens of the United States, including non-residents who may desire to travel to
the Refuge to hunt bear.

10. Under Alaska regulation 5 AAC 92.061 the current system distributes a minimum of
60 percent of Kodiak bear permits to residents and a maximum of 40 percent to non-residents.
The actual numbers demonstrate an allocation of 67 percent of permits to residents and 33
percent to non-residents.” In his Proposal, Cassell asked that the Board of Game change the
distributions so that 90 percent of Kodiak bear permits are reserved for residents and the

remaining 10 percent are available to both residents and non-residents (with that 10 percent

? Kodiak NWF CCP Summary, p. 11 and Appendix E, p. E-8.
> CCP, p. E-14.

4 CCP, p. 2-67 and E-14.
I am referring to bear hunts in areas not on the Kodiak road system. As I have explained, I

conduct my hunting on Kodiak National Wildlife Refuge lands, where I hold SUPs. These lands
are not on the road system, and so are governed by the current permit drawing system that
Plaintiff Cassell challenges. There is a separate less valuable bear hunt, conducted on primarily
State lands on the road system, where permits are available over-the-counter. The best bear
habitat is off the road system, including on the Refuge lands where I lead my bear hunts.

wn
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“pooled” and then distributed to by lottery).® This is a devastating reduction in the number of

bear permits available to non-residents no matter how calculated:
A. Assuming that non-residents receive all 10 percent of the pooled permits that
would be available to both residents and non-residents under Cassell’s proposal (even
though Cassell would make that 10 percent pool available to both residents and non-
residents), Cassell is asking to reduce the number of non-resident bear permits by more
than 75 percent from its regulatory maximum (40 percent of all permits)’ and by
approximately 70 percent from its actual number (33 percent of all permits).®
B. Much more realistically, assuming that both residents and non-residents
participate in the 10 percent pool Cassell proposes and each category of hunter secures
half of the permits in that pool, then non-residents will secure only 5 percent of all
Kodiak bear permits. That would be a reduction of 87.5 percent from the current
maximum distribution of bear permits to non-resident hunters® and approximately 85
percent from the current actual distribution of bear permits to non-resident hunters. '’

Again, as | stated above, approximately 85 percent of our income is from Kodiak bear hunters

and upwards of 90 percent of my bear hunter clients are non-residents. Based on the number

8 The State now uses a lottery system to distribute the resident permits to residents who apply
for them and to distribute the non-resident permits to non-residents who apply for them. This
system has been in place for many years. The total number of permits is revised from time to

time based on estimates of the Kodiak bear population.
7 Math: 10% divided by 40% equals 25%. Subtracting this 25% from the 100% total equals

75%, which is the reduction.
¥ Math: 10% divided by 33% equals 30.3%. Subtracting this 30.3% from the 100% total equals

69.7%, which is approximately a 70% reduction.
? Math: 5% divided by 40% equals 12.5%. Subtracting this 12.5% from the 100% total equals

87.5%, which is the reduction.
10 Math: 5% divided by 33% equals 15.15%. Subtracting this 15.15% from the 100% total

equals 84.84%, which is approximately an 85% reduction.
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abave, if Cassell’s proposal is ordered by the Court, either directly or as a result of a ruling by
the Court that results in a Board of Game ruling, I am looking at the loss of more than half my
income. In addition, there would be no economies of scale to guide the rare resident bear hunter
clients now and then. That would destroy my business. Cassell’s proposal would also destroy
the value of my U.S. FWS-issued SUPs, both to me and to U.S. FWS.

I1.  Realizing the threat to my business from Cassell’s proposal, T participated in the
proceeding before the Board of Game that considered that proposal. I submitted public
comments opposing the proposal and testified against the proposal (I understand Board records
may not reflect that I testified, perhaps because of confusion with my father, who also testified,a
and has the same last name as me). A copy of my comments is attached as Exhibit 2 to this
Affidavit. My father Dick Rohrer filed comments against the proposal and testified against it at
the public hearings held by the Board of Game on March 15 through 19, 2019. APHA, of which
I am President, also presented public testimony as an organization against the proposal, through
its Director of Government Affairs, Thor Stacey. 1 coordinated with other guides who are APHA
members and APHA in opposing Cassell’s proposal. These comments and testimony are noted
in the public record of the Board of Game hearings.

12. After hearing from both proponents and opponents of Cassell’s proposal, the
Board voted 5 to 1 to reject the proposal. Cassell has now appealed the Board of Game’s
decision by filing this lawsuit seeking to reverse that decision. As a prevailing party in the
proceeding before the Board of Game, whose livelihood is substantially impacted, I seek to
continue my participation in this new phase of the proceeding through APHAs motion to
intervene. As a member of APHA, I trust APHA to represent my interests, If there is discovery

in the case, [ will participate and provide the required information, even if my participation is
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through APHA, rather than as a direct party to the case. However, should the Court determine
that my direct participation as a party is preferable to my indirect participation through my trade
association APHA, then I request to intervene directly as an individual party,

YERIFICATION

State of Alaska
Borough of Kodiak Island

I certify under penalty of perjury that the foregoing is true. In accordance with Alaska
Statute § 09.63.020, I attest that no public notary or other official empowered to administer oaths

is available to certify this affidavit because, as explained above, I am at a location off the road

system that is only accessible by float plane during-the guiding season.

E sy
= e e ————

Samuel Rohrer

-

Dated: July2.Z, 2019
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Master Guide #204
Sam Rohrer

P.O. Box 1388

Kodiak, Alaska 99615
Phone: 1-907-486-4074
Cell: 1-907-539-1828

Exhibit 1 to Rohrer Affidavit

Fair Chase Hunting

Brown Bear

Mountain Goat

Sitka Black-tailed Deer
Family Trips

Fishing
Trekking

Brown Bear 10 Day $23,500.00
Mountain Goat 6 Day $9,500.00
Sitka Black-tailed Deer 6 Day $6,500.00
APHA Hunter Preservation Fee $150.00
Deposit Required 50%

FISHING PRICE LIST

wildlife Viewing & Fishing 6 Day/s5 Nights $3,300.00
wildlife Viewing & Fishing 4 Day/3 Nights $2,200.00
Deposit Required 50%

LI NSE & TAG

Hunting License: $160.00 Fishing License

Bear Tag: $1000.00 3 Day Fishing License: $45.00

Goat Tag: $600.00 7 Day Fishing License:  $70.00
$300.00 14 Day Fishing License: $105.00

Deer Tag (Each):

Prices Valid for 2019



EXHIBIT 2 TO ROHRER AFFIDAVIT
From the desk of

Sam Rohrer
P.O. Box 1388
Kodiak, AK 99615

February 28, 2019
Kristy Tibbles
Executive Director, AK BOG
P.O. Box 115526
Juneau, AKX 99811-5526

RE. 2019 Southcentral Region Comments
Chairman Spraker and BOG Members,

Thank you for serving our state and its wildlife resources and thank you for taking the time to read my comments on
Southcentral Region proposals.

I will be brief in my comments, but 1 do encourage you to look closely at the Kodiak Advisory Council comments
and meeting minutes, as they accurately reflect the views of our Kodiak community. Our community puta
tremendous amount of time and effort into AC meetings to thoughtfully consider all the Kodiak proposals. This was
an effort to protect and maintain a system of Brown Bear Management that has taken over 40 years to perfect,

Kodial's Brown Bear Management Strategy is regarded as one of the most successful systems in wildlife
conservation. As you know, Kodiak is world famous for it's Jarge bears and record book skull sizes. The facts are
clear, there has never been a better time to hunt Kodiak in terms of chances of success on large record book skutled
bears. But this has not happened by accident. It is the result of years of careful management and developing a plan
that works. I ask that the BOG be very careful in how it changes this enormously successful program.

Proposal -99 OPPOSE

I ask that you oppose proposal 99. This proposal would single handedly upset the management structure on Kodiak
that has been in place for over 40 years. It would also have devastating financial affects on local small business and
our community at large. The Alaska Constitution mandates that wildlife be managed “for the maximum benefit of
its people”, But this beneflt it not just reserved for the person who actually pulls the trigger and harvests the bear.
This benefit is for ALL Alaskans, that includes the financial benefit to the local community.

This proposal would also very likely increase sow harvest, which would ultimately result in fewer tags being issued.
Bven if 100% of available tags were offered to resident hunters, resident hunters would still not have substantially
higher draw odds, especially for the most papular hunts. It is important to remember, that the Kodiak Road System
area offers over the counter tags and continues to produce some of the largest skulled bears taken in all of Alaska.

Resident hunters have numerous apportunities to harvest bears via over the counter tags both on Kodiak and the
entire Alaska Peninsula. There is no reasonable purpose to change the current set atlocation.

Proposal - 100 Support

I ask that you support proposal 100. The Board of Game has long asked for the public to bring a proposal that could
be applied statewide for management of 2DK permits. The Kodialk AC has proposed this separate drawing hunt
with a separate 2DK allocation. For the guiding industry in Alaska to have long term viability it needs stability. A
separate 2DK drawing and allocation provides this stability. I believe this proposal could be duplicated in other
areas of the state, which would help bring stability to all non-resident drawings.

907-486-4074
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Proposal — 101 Oppose

I ask that you oppose proposal 101. First, this proposal is outside of the purview of the Board of Game, however,
even if this was not the case, the Board should still oppose it. This proposal would create 2 classes of Alaskan
resldent hunters, those who can afford high license and tag fees and those who cannot afford them, This is not equal
access, this is “special access” for those who are rich. This also ignores the additional economic benefit that
nonresident hunters bring to rural Alaska, besides their license and tag fees.

Proposal — 102 Oppose

I ask that you oppose proposal 102. It is telling that the entire community of Kodiak, through the local AC,
unamimously opposed this proposal. Currently, most locals would encourage a higher harvest in the “Road System
Area”. If conflicts were happening on the “Road System Area” the BOG could rest assure, that the local AC would
bring a praposal forward to address it. This is a proposal that is offering a “solution” where a problem does not
exist.

Proposal - 103 Oppose

I ask that you oppose proposal 103, Again, the Kodiak AC unanimously opposed this proposal. It is important to
remember that Managers consider unused permits by both resident and nonresidents when establishing permit
numbers. If all unused permits were used, it would require fewer permits be issued in the first place. On average
only 8 permits go unused by nonresident hunters each year.

Proposal - 104 Oppose

1 ask that you oppose proposal 104. The argument against this propesal is very similar to the argument in opposition
to proposal 103, Re-issuing the high number of permits drawn but not used would result in higher participation and
harvest. Currently Kodiak is hitting its harvest goals, if particlpation and harvest increase, then the nurber of
permits originally offered would have to significantly decrease to keep Kodiak within its harvest objectives, This
proposal would ultimately decrease the opportunity of Resident hunters to obtain a drawing permit,

Proposal - 106 Take No Action

1 ask that you take no action on propesal 106. The first part of the proposal recommends that the Department
develop educational materlal to encourage the harvest of mature boars, This is such a good idea, that the
Department already did this many years ago. Currently the department offers an tnformation letter, a website, a
video, an in-person presentation at time of tag pick-up, and a booklet all aimed at educating the public about Brown
Bears. The second part of the proposal asks for a penalty if sows are harvested, Currently, female harvest 1s within
the Department’s objectives, however if the female harvest climbs above objectives, the current bear management
plan for Kodiak recommends that sow skull size minimums be initiated. This strategy has been used successfully in
the past on Kodiak, however it is not currently needed,

Proposal - 130 Oppose or Take No Action

I ask that you either oppose or take no action on proposal 130. The issue that this proposal seeks to address, wilt
already be addressed by Proposal 100.

Thank you for taklng the time to thoughtfully read my comments. I appreciate all that you do for Alaskal
Respectfully,

Sam Rohrer
Kodiak, AK
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Applicant Intervenor-Defendant Alaska Professional Hunters Association
(“APHA”), respectfully submit this Answer to Plaintiffs Complaint for Declaratory and
Injunctive Relief (“‘Complaint”). Defendant State of Alaska, Board of Game is referred to
as “State Board.” All allegations in Plaintiff's Complaint that are not expressly admitted
to herein are hereby denied.

1. Paragraph 1 of the Complaint is a summary of the Complaint and does not
require a response. APHA denies Plaintiff is entitled to any relief.

2. Paragraph 2 of the Complaint is a summary of the Complaint and does not
require a response. APHA denies Plaintiff is entitled to any relief. On information and
belief APHA admits that Plaintiff Cassell is an Alaskan resident and hunter.

3. APHA lacks sufficient information to determine the truth of the allegations
in paragraph 3 of the Complaint and for that reason, deny them, except that APHA admits
Plaintiff Cassell is a member of the Board of Resident Hunters of Alaska.

4. APHA admits the allegations in paragraph 4 of the Complaint.

5. Paragraph 5 of the Complaint states conclusions of law and does not
require a response.

6. Paragraph 6 of the Complaint states conclusions of law and does not
require a response.

7. Paragraph 7 of the Complaint states conclusions of law and does not
require a response.

8. APHA admits the allegations of paragraph 8 of the Complaint.

9. APHA admits the allegations of paragraph 9 of the Complaint.
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10.  The first, second, and fifth sentences of paragraph 10 of the Complaint are
conclusions of law and do not require a response. The third and fourth sentences of
paragraph 10 quote state constitutional provisions which speak for themselves and do
not require a response. APHA denies that Plaintiff is entitled to any relief under the cited
legal provisions.

11.  Thefirst sentence of paragraph 11 of the Complaint states legal conclusions
to which no response is required. In response to the remainder of paragraph 11, APHA
admits that the State Board adopts drawing systems to allocate tags (hunting permits) as
to some hunts of some species, and denies all other allegations.

12.  APHA denies the allegations of paragraph 12 of the Complaint.

13.  Paragraph 13 is generally correct, but APHA lacks sufficient information at
this time to respond to allegations concerning the “unique, genetically isolated
subspecies” status of the brown bear, and for that reason denies them.

14. APHA admits the allegations of the first sentence of paragraph 14 of the
Complaint. In response to the allegations of the second sentence, APHA admits that the
State Board distributes permits in certain areas by lottery, and denies all other allegations.

15. APHA admits that Kodiak Island is in GMU 8. The remainder of paragraph
15 of the Complaint quotes regulatory language that speaks for itself.

16.  APHA lacks sufficient information to determine the truth of the allegations
in paragraph 16 of the Complaint and for that reason, deny them.

17.  The 2018-2019 Alaska Drawing Permit Hunt Supplement in paragraph 17

speaks for itself and no response is required.
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18.  APHA lacks sufficient information to determine the truth of the allegations
in paragraph 18 of the Complaint and for that reason, denies them.

19. In response to the allegations of paragraph 19 of the Complaint, APHA
admits that Plaintiff submitted a proposed regulatory change to the State Board that the
State Board described as proposal 99. The text of Proposal 99 speaks for itself. Any
other allegations in paragraph 19 are denied.

20. APHA lacks sufficient information to determine the truth of the allegations
in paragraph 20 of the Complaint and for that reason, denies them.

21.  APHA admits the allegations in paragraph 21 of the Compilaint.

22. APHA admits the allegations in paragraph 22 of the Complaint, and also
notes that the State Board asserts in its Answer that the State Board also met on March
20, 2019.

23. In response to the allegations of paragraph 23 of the Complaint, APHA
admits that Plaintiff Cassell and/or allies submitted some amount of comments and
testimony in support of his Proposal 99, and that other parties included hunting guides
and APHA provided opposing comments and testimony. All other allegations of
paragraph 23 are denied.

24. APHA admits the allegations in paragraph 24 of the Complaint, except that
it cannot immediately confirm that Exhibit 5 to the Complaint consists of the ADF&G
materials submitted to the State Board, and therefore denies that allegation for that
reason.

25.  APHA admits the allegations in paragraph 25 of the Complaint.
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26. In response to the allegations of paragraph 26 of the Complaint, APHA
admits that the Department of Law provided a public statement during the State Board’s
consideration of Proposal 99 that the existing regulation was lawful, and denies all other
allegations.

27. In response to the allegations of paragraph 27 of the Complaint, APHA
admits that at least some members of the State Board in their public statements before
the vote on Proposal 99 lawfully and appropriately noted the economic importance of the
guiding industry to Kodiak Island. All other allegations are denied.

28. Paragraph 28 is a paraphrase of the statement of the Chairman of the State
Board at the hearing on Proposal 99. The statement in the public record of the hearing
(recorded on a public audio file) speaks for itself and no response is required.

29. APHA denies the allegations of paragraph 29 of the Complaint.

30. APHA denies the allegations of paragraph 30 of the Complaint.

31. Paragraph 31 of the Complaint incorporates allegations in earlier
paragraphs of the Complaint into Count I. See APHA'’s responses above to the earlier
paragraphs.

32. APHA denies the allegations in paragraph 32 of the Complaint.

33.  APHA denies the allegations in paragraph 33 of the Complaint.

34. Paragraph 34 of the Complaint incorporates allegations in earlier
paragraphs of the Complaint into Count Il. See APHA’s responses above to the earlier
paragraphs.

35.  APHA denies the allegations in paragraph 35 of the Complaint.

36. APHA denies the allegations in paragraph 36 of the Complaint.
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37. Paragraph 37 of the Complaint incorporates allegations in earlier
paragraphs of the Complaint into Count lll. See APHA’s responses above to the earlier
paragraphs.

38. APHA denies the allegations in paragraph 38 of the Complaint.

39. APHA denies the allegations in paragraph 39 of the Complaint.

40. Paragraph 40 of the Complaint incorporates allegations in earlier
paragraphs of the Complaint into Count IV. See APHA’s responses above to the earlier
paragraphs.

41.  APHA denies the allegations in paragraph 41 of the Complaint.

42. APHA denies the allegations in paragraph 42 of the Complaint.

RESPONSE TO PRAYER FOR RELIEF

APHA denies that Plaintiff is entitled to any relief.

AFFIRMATIVE DEFENSES'

. The Complaint fails to state a claim upon which relief may be granted.

2. The Alaska State Constitution contradicts Plaintiffs’ Complaint. Article |,
Section 23 of the Alaska State Constitution provides that: “This constitution does not
prohibit the State from granting preferences, on the basis of Alaska residence, to
residents of the State over nonresidents to the extent permitted by the Constitution of the
United States.” (Emphasis added). By declaring that preferences for residents are “not

prohibited” to the extent permitted by the U.S. Constitution, Article I, Section 23 confirms

' Without taking on the burden of proof on any matter for which that burden properly rests
on Plaintiff, APHA gives Plaintiff notice of the following additional matters that bar some
or all of the relief sought by Plaintiff.
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that the State Constitution makes resident preferences optional, not mandatory as Plaintiff
claims in his Complaint.?

S Plaintiff Cassell's Complaint seeks relief preempted by federal law.
Because APHA members hold competitively-awarded, sole-use concessions (called
Supplemental Use Permits) to guide hunts that a federal land management authority
(Kodiak National Wildlife Refuge, the “Refuge”) granted for purposes including providing
opportunities for hunters for are not residents of Alaska to hunt on these federal lands,
the extreme preference for resident hunters that Plaintiff asks that this Court to require
would frustrate and effectively nullify the federal regulatory action granting those
concessions, and so would be preempted by federal law.3 Under Alaska state law, non-
residents must hire a guide to hunt bear on the Refuge, and must also obtain a non-
resident permit (tag). APHA members guiding on Kodiak Island including Paul
Chervenak, Mike Munsey, and Samuel Rohrer hold concessions on the Refuge. Most of
the hunt directly at issue in this case occurs on the Refuge, and Plaintiff proposes that
non-residents would be almost entirely excluded from the hunt if the Court grants Plaintiff

his requested relief. Almost all the clientele that APHA members serve under those

2 Before granting a resident preference, the State Board would also need to satisfy any
other conditions imposed by Federal or State law.

3 In addition, Alaska Const. Art. 1, Sec. 23, quoted above, forbids the State from granting
preferences to residents to the extent doing so would violate the U.S. Constitution, as
would occur were Cassell to obtain an extreme resident preference preempted by federal
law.
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federal concessions are non-residents, so the relief Plaintiff seeks by this lawsuit (if
granted by the Court) would effectively negate these federal concessions. 4

4, Plaintiff Cassell lacks standing to sue. On information and belief Plaintiff
Cassell did not apply for a permit to hunt bear on Kodiak Island in 2019 and thus has not
been injured by the State Board’s rejection of his Proposal 99 and lacks standing to sue.

REQUEST FOR RELIEF

The Alaska Professional Hunters Association asks this Court to dismiss Plaintiff
Cassell's Complaint with prejudice and to grant APHA such other and further relief as is
just and appropriate.

DATED this 2nd day of August, 2019.

BIRCH HORTON BITTNER & CHEROT

Attorneys for Defendant-Intervenor Alaska
Professional Hunters Association

By: W
AdamV. Cook, ABA #0611071

Shane C. Coffey, ABA #1705018
James H. Lister, ABA 1611111

4 APHA as a trade association has standing to represent its members including
Chervenak, Munsey, and Rohrer. See Alaskans for a Common Language, Inc. v. Kritz, 3
P.3d 906, 911 (Alaska 2000) (citing Hunt v. Washington State Apple Advert. Comm’n,
432 U.S. 333, 333-34 (1977)). Defending APHA members from legal and regulatory
actions that would jeopardize their business is germane to APHA'’s function as a trade
association and there is no need for the members to participate directly in the case as
parties if APHA participates.
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on the 2nd day of
August, 2019, a true and correct copy of the foregoing was
served on the following in the manner indicated:

Matthew T. Findley

Eva R. Gardner

Ashburn & Mason

1227 W. 9th Avenue, Suite 200
Anchorage, AK 99501
Attorneys for Plaintiff

Cheryl Rawls Brooking

Aaron Peterson

Office of the Attorney General

1031 W. 4th Avenue, Suite 200
Attorneys for Alaska Board of Game

BIRCH HORTON BITTNER & CHEROT

By: 7 m&

CASSELL V. ALASKA BOARD OF GAME

IB/ U.S. Mail

Facsimile
Electronic Delivery
Hand Delivery

Facsimile
Electronic Delivery

E/ U.S. Mail
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o
8 Hand Delivery
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ORDER RE MOTION FOR INTERVENTION
BY ALASKA PROFESSIONAL HUNTERS ASSOCIATION

THIS MATTER having come before the Court on Applicant Defendant-
Intervenor's, Motion for Intervention by Alaska Professional Hunters Association
(“Defendant-Intervenor”), and the Court having heard all arguments in support and
opposition thereto, and being fully informed in the premises, hereby

GRANTS Applicant Defendant-Intervenor’s Motion to Intervene pursuant to Alaska
Rule of Civil Procedure 24; and it is

FURTHER ORDERED that Applicant Defendant-Intervenor is hereby granted
Defendant-Intervenor status.

DATED this day of , 2019.

ERIC A. AARSETH
Superior Court Judge

CERTIFICATE OF SERVICE

The undersigned hereby certifies that on the 2nd day of August,
2019, a true and correct copy of the foregoing was served on the
following in the manner indicated:

Matthew T. Findley & U.S. Mail

Eva R. Gardner 0O  Facsimile

Ashburn & Mason O  Electronic Delivery
1227 W. 9th Avenue, Suite 200 0  Hand Delivery
Anchorage, AK 99501

Attorneys for Plaintiff

Cheryl Rawls Brooking _B;/ U.S. Mail

Aaron Peterson 0 Facsimile

Office of the Attorney General 0  Electronic Delivery
1031 W. 4th Avenue, Suite 200 0  Hand Delivery

Attorneys for Alaska Board of Game

BIRCH HORTON BITTNER & CHEROT

By: VW
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